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Hircucock v. GALveston.—In order that the elaborate 
review of this case, to which we yield a large portion of our 
space this week, might not trespass too much on our regular 
matter, we have enlarged the reading matter of this number 
to twenty pages. Without expressing any opinion as to the 
soundness of the view taken by Mr. Circuit Judge Woods 
(although at the time we printed his opinion its reasoning 
seemed conclusive), we wish to say that we are glad of the 
opportunity of publishing so able a criticism of it. One of 
our objects in publishing a law journal is to afford a medium 
for the free discussion of legal questions, and for the criti- 
cism of recent judicial decisions, when such criticism is con- 
ducted, as this is, with candor and becoming respect to the 
court. Such discussions of unsettled questions must prove 
beneficial alike to the bench, to the bar and to the progress 
of juridical science. 





Woman’s RELATIONS TO CiviIL GOVERNMENT.—Mrs. Annie 
Savary graduated recently in the Law Department of the 
University of Iowa, and received the degree of LL. B. On 
the occasion of her graduation she read an address with the 
above title, which is published in the August number of the 
Western Jurist. It is woman-like and poetical, and, as such 
addresses generally do, illustrates the truth that when a 
woman speaks, she speaks as much with her heart as with her 
head. Or, to compare her in this respect with man, as Byron 
has more forcibly expressed it— 

“ Men with their @eads reflect on this and that, 
But women with their Aeavts on Heaven knows what !"’ 

Mrs. Savary truly says, ‘*‘ The history of woman is the his- 
tory of the domestic and moral life of mankind.’’ She 
does not charge man with being the author of all woman’s 
woes, but gives a philosophical explanation of ‘‘ the subjec- 
tion of woman,”’ 
she says: ‘* When the first man raised his strong arm between 
woman and her offender, he declared a statute, which fixed 
the physical relations of the two sexes. That statute has 
never been repealed. Physical force was the fir.t law-making 
power, and, through ¢/#zs, man became the first law-giver.’’ 

Mrs. Savary might have carried this illustration further. 
She might have shown that woman never can be the equal of 
man in politics, and in the management of public affairs, un- 
til she becomes his equal physically, or until the laws are ex- 
ecuted and the peace of society defended by mora/ and not 
by physical power ; that is to say, until the teacher discharges 
all the functions of the so/dier and the policeman. 

Mrs. Savary evidently thinks—and we think so too—that 
times are changing for the better—t at the rough ages are 
growing mild. She concludes her address in the following 


beautiful sentences : 

When we wish to typify harmony, which is only beauty and power com- 
bined, we clothe it in woman's form, Wisdom, justice, truth, liberty, are all 
represented as women. The drawbridge, the moat, the thick castle walls, are 
things of the past. The portcullis is open, and emancipated man calls to his 
God-given companion, to come forth and help him to make the world beauti- 
ful. The statutes of free lowa have proclaimed her equality before the law. 
The college doors are open, the professions are ready to welcome her, and the 
tepublic enters upon the new century, reinforced by a moral power, which is 


which is creditable to her good sense, when 





to do more for human government than Waterloo, Gettysburg or Sedan. The 
men who have led the way to freedom are those who have prepared themselves 
by a life-study of its principles. It is the sej/made men who give lustre to 
free governments. The midnight oil has lighted up the civilized world, and 
woman must begin to burn it. She must understand what Cassius said to 
Brutus: ‘ Itis not in our stars, dear Brutus, but in owrse/ves that we are under- 
lings."” The disciples of the past, the followers of those who compelled Gali- 
leo to abjure and curse the doctrine of the movement of the earth, will still 
continue to fix a limit to woman's powers, until she soars above systems and 
creeds to where sex is forgotten in the realm of intellect, remembering always, 
that “ignorance is the curse of God; knowledge the wing wherewith we fly 
to Heaven.” 





The State and an Individual as Joint Tort-Feasors. 


Elsewhere, in the case of Metz v. Soule e¢ a/., we print 
a somewhat novel decision, lately pronounced by the 
Supreme Court of Iowa, holding that the state and an 
individual may be joint wrong-doers, and that where they have 
jointly committed a wrong and the state has granted com- 
pensation on account of the wrong, which compensation has 
been accepted by the person wronged, this is an accord and 
satisfaction as to the other wrong-doer. The facts (which are 
not fully stated in the official statement prefixed to the opin- 
ion, but which we condense from the abstract of the case 
used on the hearing before the Supreme Court of lowa), were 
briefly as follows: 

In the spring of 1871, the plaintiff Metz was a convict in the 
Iowa penitentiary. Soule, Kretsinger & Co., the defendants, 
had contracted with the state for its convict labor at 41 cts. per 
diem. Metz was put to work for them in their polisning 
shop. The convict who before that time had oiled the shafting, 
was taken sick. Metz was selected to act in his place. Af- 
ter doing it once, and having his clothing caught, he begged 
to be let off, saying the work was dangerous and he could not 
do it. He protested thus to the defendants and also to the 
guard, who was in the room or shop for the purpose of pre- 
serving discipline, etc. The foreman refused to exempt him, 
from the service. ‘The guard was authorized by the warden 
to act for the foreman while the foreman was necessarily ab- 
sent from the shop. Acting under instructions from the fore- 
man, while he was at breakfast, the guard ordered Metz to oil 
the shafting. He had to climb alight ladder to do so ; while 
doing it he was caught on the revolving shaft (which the jury 
found was dangerously constructed), was whirled around 
many times, his feet and ankles striking the joist, and thus 
beating his feet into bags of bloody jelly. Both feet were 
amputated. The governor pardoned Metz, and the state made 
him a present of apair of wooden feet. He petitioned the 
legislature for relief, on the ground that the injury happened 
while he was acting under the imperative orders of an agent 
of the state, and that the state ought to be responsible for the 
act of its agent. In compliance with this petition the legis- 
lature passed the following act : 


An Act for the relief of Foseph Metz. 

Sec. 1. Be it enacted by the General Assembly of the State of Iowa. 
There is hereby appropriated out of any money inthe state treasury not oth- 
erwise appropriated, the sum of one hundred and fifty dollars per annum, 
payable monthly, for the benefit and support of Joseph Metz. 


The pension was accepted, and was regularly paid to the 
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plaintiff in monthly installments. Nevertheless, Metz brought 
this action for damages, against the contractors to whom his 
labor was farmed out by the state when this injury happened, 
and under the orders of whose foreman he then was. He 
recovered judgment in the court below for $4,250, and the 
defendants appealed. The supreme court reversed this 
judgment, holding that the state and the defendant were joint 
wrong-doers, and that the giving and acceptance of the pen- 
sion was a satisfaction as against the state; and was hence 
a satisfaction as against the defendants, since a satisfaction 
by one wrong-doer is a,satisfaction for all. 

Without attempting to criticise this decision at length, we 
may venture to say that we can not understand upon what 
grounds it can be supported. 

1. We can not preceive how the state and an individual 
can be viewed in the light of joint wrong-doers. We had 
supposed that the gulf which separates the state from the cit- 
izen—the sovereign from the subject—was so great that such 
a relation could not possibly exist between them. Thus, 
while the citizen is responsible for his torts, no such respon- 
sibility exists on the part of the state. On the contrary, the 
common law supposes, from a principle of decency, accord- 
ing to Blackstone, but more probably from a principle of 
public policy or necessity, that the king—that is to say, the 
nation, the state, the public—can do no wrong. From hence 
arises the familiar principle that a sovereign, or sovereign 
state, can not be sued except by its consent, and then only in 
the particular forum and in the particular mode pointed out 
by the statute which gives that consent. In other words, the 
right of action against a state, where it is given by statute, is 
rather in the nature of a gratuity—a matter of grace—de- 
signed for the purpose of ascertaining the existence of an 
equity against the sovereign, which, even after judgment ren- 
dered, he can not be compelled to pay, but which the law 
decently supposes he always will pay. But we understand that 
no such action is given in Iowa. Carrying out the doctrine 
that the state and the defendants in this case were, or may 
have been, joint wrong-doers, to what would seem to be its 
logical results, it would follow that the plaintiff might have 
brought an action jointly against the present defendants and 
the state, a conclusion which makes the position of the court 
seem grotesque. 

2. It seems to us that the relief granted by the legislature 
of Iowa was, from the very terms in which it was granted, to 
be construed as a mere gratuity, subject to be withdrawn at 
the pleasure of the legislature. It was not given for any 
definite length of time. It could not, therefore, possibly be 
construed as standing upon any higher ground than pensions 
given by the United States to disabled soldiers and seamen, 
their widows and children ; and these have been held to be 
gratuities, in which the donee can acquire no vested right, 
but which may be withdrawn by a subsequent statute. 
Hooker v. United States, 22 Law Reporter, 53. This pen- 
sion, therefore, possessed none of the elements of a payment 
of a legal demand. It was uncertain, undeterminate and 


subject to future withdrawal. No right existed in it, and the 
plaintiff had no remedy to compel its payment, should a sub- 
sequent legislature choose to withhold it. 


3- But supposing, for the sake of argument, that the de- 








fendants and the state could be viewed in some sense as be- 





ing joint tort-feasors. Nevertheless, since there could be no 
legal demand against the state,there could be no satisfaction as 
to the state. And if this pension could not be a satisfaction 
as to the state, it could not of course be a satisfaction as to its 
co-tort-feasor. The case, then, would seem to stand some- 
what like this: Brown has injured me; but my uncle Smith, 
taking pity on me, has given me a small gratuity to keep me 
from starving. Therefore I can not maintain an action 
against Brown. 





Fictions of Law. 

The non-professional enquirer into the science of law of- 
ten meets with assumed premises and fictions, which in many 
instances seem to clash with actual experience, and which 
to him appear absurd. It requires more than a superficial 
study of principles to discover the causes that called into ex- 
istence these fictions, which have for centuries formed, and 
are still forming so important a part of our corpus juris, and 
have acted and are still acting so important a part in the ad- 
ministration of justice. The causes of these fictions are as 
multiform as the fictions themselves, and their history is 
the history of lawand of civilization. The maxim cessazte 
causa, cessat et effectus, does not apply, since we still ad- 
here to many fictions of law, the causes of which are 
hardly known to us. Nor are we of the opinion that the 
time is past when fictions of law may spring into existence, 
or be devised by the finer turns of legal logic. Butit has been 
said by a very learned author in speaking of this subject, 
that, ‘‘when primitive law has once been embodied in a 
code, there is an end to what may be called its spontaneous 
development.’’ See Maine’s Ancient Law. We must not, how- 
ever, understand that the word ‘‘ code’”’ is used by the au- 
thor in the narrow sense in which we commonly use it, when 
we speak of codifying the common law (meaning the com- 
pilation of such of our local statutes as modify, alter or 
change the common law.) He uses it, and uses it correctly 
in the larger. and wider sense, suggested by contemplating 
the transition from unwritten to written law. 

Every deliberate change of the ancient customs by legisla- 
tion, furnishes material for the building up of a code. Nearly 
all primitive tribes and nations of whom we have any satis- 
factory account, have observed, sometimes with singular strict- 
ness, certain usages, which from constant and uninterrupted 
adherence, and from a reverence which their uncultured 
minds attached to some usages, formed customs, and these 
customs tried as they were in the crucible of time, were re- 
garded as the highest law among them. We have every reason 
to believe that these customs were peculiarly calculated to 
regulate the society, tribe or nation, in, oramong whom they 
were formed, to a general satisfaction, for a time longer or 
shorter, depending on the progress made during the existence 
of the customs, and equity of the customs themselves. 

The stability of these customs have won for them a uni- 
versal admiration, and they have been often justly regarded 
as the highest attainments of human sagacity, foresight and 
intellectual acquirement ; and for the same reason, too, they 
were preserved with much jealousy, and obeyed with venera- 
tion, because they were supposed in many instances, to be of 
divine origin, or at least to be in harmony with the will of 
Deity. But the customs and laws of infant society, are ex- 
ceedingly simple, and every step made in advance leaves the 
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stationary custom of such race at variance with the needs and 
requirements of such society. The gulf thus cut between the 
custom and the want of primitive society, must necessarily 
be, and in practice always has been, so fertile a cause for the 
origin of legal fiction, so easily discernible at this distant 
day, that we may well pardon the assumption of Mr. Maine, 
that this is the only cause of legal fiction. 

There are two causes that have ever given rise to legal fic- 
tion, and they may both be found in the constitution of man: 
The first is his disposition to be conservative ; the other, his dis- 
position to be just ; and the one often merges inthe other. It 
is a law of society, as well as of the constitution of man, to 
cling to the old. With illustrations of this proposition, 
every observer must be familiar. For it is not seldom that 
the unprejudiced observer, placing himself in superposition, 
sees plainly the need of improvement on some well estab- 
lished custom or law, to which the greater part of society. 
clings with incredulous tenacity, despite their tacit admis- 
sion that improvement is needed ; their veneration seems to 
be wounded at every attempt at change, though it be for the 
better. Is not the criminal code of England, at the beginning 
of the present century, a striking illustration of this fact? 
See the speeches of Lord Brougham ; essays and speeches 
of Sir James MacKintosh, and 4 Blackstone, 1, 2, 3, 4. But 
social necessities and opinions are always in advance of law 
and of custom, and therefore what should be law, is often 
only a dead letter on the statute book, because it is inapplica- 
ble to the wants and the requirements of society. Yet a great 
part of mankind not yet educated to comprehend the needs of 
society, and the need of innovation upon the custom, ever op- 
pose all progress ; or as Christina, Queen of Sweden, said of 
Louis XIV,‘‘ they use their right hand to cut off their left.’’ 
Under these circumstances, fictions of law have always been 
resorted to as a remedy to afford relief. It is not at all diffi- 
cult to understand why this should beso. ‘‘ They’’ (borrow- 
ing the -language of Mr. Maine), ‘‘ satisfy the desire for 
improvement, while at the same time they do not offend the 
superstitious disrelish for improvement.’’ 

But many instances have we in our English common law, 
as in the Roman civil law, where fictions of law were not in- 
vented to gratify the conservative disposition of man, but his 
love for justice, right or liberty; and under such circumstan- 
ces they have always been found invaluable expedients, to evade 
the rigor of the enacted law. Every lawyer is conversant 
with instances illustrative of this proposition. But would it 
not be wrong to say, that fictions of law can only obtain be- 
fore primitive law is embodied in a code? Would nota legal 
fiction furnish the same relief, when resorted to to evade stat- 
utory enactments that have a tendency to abridge our liberty 
or our rights? And has not in fact such been the case? Are 
not the multiform constructions which judges have put upon 
the earlier English statutes striking examples? And not- 
withstanding many of these constructions are the result of 
subtle reasoning and abstract consideration, they have 
won for their authors laurels of legal fame. See Lord 
Coke’s construction of the Stat. of Mortmain, 1 Inst. 
2; 1 Bla. Com. 479. See also the Stat. DeDonis, 13 Ed. 
I, c. I, sec. 2, and the construction upon that statute in the 
Tattarum Case, 12 Ed. IV, 19; 2 Bla. Com. 116; 1 Washb. 
R. Prop. 82-87; and an account of the invention of the doc- 
trine of Fine and Recovery. Id. 











Instances might easily be multiplied, but enough have 
been cited, to show that the spontaneous development of 
the law does not terminate with codifying primitive law, as 
hastily observed by Mr. Maine. So far from this being the 
case, in construing statutes judges are licensed by well 
established principles of law to resort to legal fictions when- 
ever such course serves the end of justice. Blackstone 
says there are three points to be considered in the con- 
struction of all remedial statutes; the old law, the mis- 
chief, and the remedy; that is, how the common law 
stood at the making of the act; what the mischief was for 
which the common law did not provide; and what remedy 
the parliament hath provided to cure the mischief. And it 
ts the business to so construe the act as to suppress the mischief, 
and advance the remedy. See 1 Bla. Com. 87, and 7 Co. Litt, 
Il, 42. 

But we should not lose sight of the fact that in all compli- 
cated sciences in which facts and principles have to be proved, 
the same logical processes are made use of, and the maxim 
that ‘‘ homogeneity of method, is never disturbed at the in- 
stance of fiction,’’ holds good in law as in other sciences. 
The facts in a given case may be lost sight of, the logical pro- 
cesses of reasoning may be pursued upon fictitious premises, and 
the conclusion reached may be the same as if the facts in the 
case had formed the premises. And fictions in law (in plead- 
ing), asin other sciences, are often only used for convenience 
and brevity, as the alphabetical letters in algebra. 

Legal fictions thus form an indispensible link in the chain 
of law and of civilization, which we do not think deserves 
the ridicule of a Bentham nor the eulogy of a Maine, but 
which has taken its place in the progress of nations as an indis- 
pensible expedient, and should be considered as such. 

Ws. M. STANLEY. 
PEKIN, ILLs. 





The Law of Municipal Powers. 


In the late case of D. G. Hitchcock & Co. v. The City of 
Galveston, decided at Galveston, in the Eastern District of 
Texas, on the 22d of February, 1875, by Mr. Justice Woods, 
of the Circuit Court of the United States, and reported in 
2 CENTRAL LAw JOURNAL 331, some conclusions were arrived 
at by the Court, respecting the powers of municipal corpor- 
ations, which render, it seems to the writer, the opinion of 
the learned judge justly liable to dissenting criticism. 

The circumstance of professional connection with the case, 
and that, too, on its losing side, while suggesting the natural 
bias of the writer as counsel in reviewing the decision, in- 
vites also the most unsparing analysis of his views, and 
therefore he feels no hesitancy in their presentation. 

There are many branches of the case which—within the 
limits of proper remark upon the court’s opinion as such— 
can not be considered, and their preliminary elimination 
would appear essential to an intelligible comment upon the 
points remaining within the legitimate scope of review. 

The suit was brought by the plaintiffs for damages al- 
leged to have resulted from the city’s breach of a contract 
with them to fill, grade, tamp, roll, curb and pave certain 
sidewalks. The damages asked did not embrace any item for 
the breach of the contract to fave. The construction of 
their rights as presented in the pleadings of plaintiffs was, 
that they had an aéso/ute contract to do all the work named 
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in the instrument executed between the city and themselves, 
except the paving, but that in respect to that their rights 
rested upon a proviso, that they should obtain the written 
consent of the owners of the property abutting on said side- 
walks to the laying down thereon of their particular pave- 
ment—asphalt—and the filing of said consent in the mayor’s 
office. Hence, as their work had not been permitted by de- 
fendant to advance to that degree of completion necessary to 
prepare the sidewalks for the reception of any pavement, and 
as they had not, from other causes, immaterial in their view 
to be named, procured such written consent for the fabrica- 
tion of their pavement, they restricted their claim for dama- 
ges to the city’s breach of that part of the contract which 
they deemed unconditional, and as vesting them with fixed 
rights, independent altogether of the matter of paving. The 
ordinances, in pursuance of which it was claimed by the 
plaintiffs that the contract was made, provided that the 
named sidewalks should be paved with either one or more of 
five several enumerated kinds of pavement, asphalt being of 
the number. The committee, acting on the same theory of 
the powers conferred on them by the ordinance as that en- 
tertained by the plaintiffs, stipulated in their contract the 
price to be paid the plaintiffs for every cubic yard of filling 
“done upon any and a// of the said sidewalks preparatory to 
the laying of azy pavement thereon ;’’ and also the price to 
be paid for the wooden curbing ‘used in filling up and grad- 
ing the said sidewalks preparatory to the putting down of the 
said pavement or any other.”’ 

The case was submitted to the court upon the defendant’s 
‘demurrer to the plaintiffs’ petition, and the first point taken 
by the court against the petition was, that it did not contain 
allegations sufficient to warrant recovery, inasmuch as it failed 
to aver the plaintiffs had procured the written consent of the 
owners of the abutting property to lay down the asphalt pave- 
ment. The learned jucge’s view was, that the contract to 
fill, curb, etc., and pave, was an entirety, not susceptible of 
division, and that the procurement of the consent referred 
to for the laying down of plaintiffs’ pavement was a condition 
precedent to their exercise of any authority or claim of any 
right under the contract whatsoever. While this construc- 
tion had not escaped the mind of counsel asa possible in- 
terpretation of the plaintiffs’ right as deducible from the 
pleadings, the fallacy of it in fact was thought to be so well 
understood cn both sides that its adoption by the court as 
conclusive of the case was in the last degree surprising, at 
least to plaintiffs’ counsel. The point, indeed, had been ac- 
corded so little importance by him as to receive no consider 
ation in the argument, and he did not understand it to be in 
any serious sense suggested by the counsel to whom it was his 
duty to respond. Upon the reading of the opinion of the 
learned judge, effort was made, upon leave granted, to amend 
the petition so as to escape the objection of failure to aver 
the performance of the assumed condition precedent. The 
amendment alleged the fact that there were as many different 
contracts executed by the city for paving as there were varie- 
ties of pavement named in the ordinance, covering each the 
same territory as plaintiffs’, andeach conditioned upon the as- 
sent of the property owners as plaintiffs, and that the whole 
work was provided for—that the reason of plaintiffs’ suit being 
confined to other parts of the contract than the paving was 









that only those parts-were aéso/utely subject to their perform 
ance, and that the city in all its relations to and acts conc®rning 
the work of sidewalk improvements recognized and adopted 
their interpretation of the contract. 

It was expressly denied that the plaintiffs’ failure to sue for 
damages resulting from the breach of that part of the contract 
which provided a price for the paving, was in consequence of 
the inferior profit on that work, and it was alleged to the con- 
trary that the margin of profit on the paving was as wide as 
upon any other branch of the work; but because of the con- 
ditional nature of the paving obligation, and the circumstance 
that others had as much right to claim privileges thereunder 
as plaintiffs, a prayer for relief on account of that part of the 
work was not presented. 

It was thought that these specific allegations would relieve 
the mind of the court of any doubt of its misinterpretation 
of the proviso, but the amendment failed to alter its view 
that the proviso was a condition precedent whereof the per- 
formance should be alleged, not only as to the paving, but 
every item of the work, and the judgment on demurrer even 
as to that point, and after consideration of the amendment, 
suffered no disturbance. 

Thus far it is deemed necessary the explanation of the state 
of the pleadings should extend, in order that the force of the 
ruling upon the point suggested may be appreciated. But 
since the statement of the case as made in the opinion of the 
court, was prepared without reference to, and in ignorance of 
the allegations of the amended petition already adverted to, 
further notice of the first point taken is improper in this 
place, and incompetent for discussion, as its consideration 
would necessarily draw us beyond the case as stated by the 
learned judge, and in that aspect would exceed the limits of 
legitimate review. 

The second line of argument advanced by the court, and 
adopted as conclusive, is based on the main proposition that 
the city council had no power to make the contract, either 
by itself or agent, and that it was therefore absolutely null 
and void. 

This proposition presents a mere question of law, unem- 
embararssed by any confusion of statement or fact, and is prop- 
erly subject to such discussion as its merits may suggest. 

Its analysis by the court discloses several distinct features 
which may undergo inspection in the order of their arrange- 
ment by the learned judge. 

The first is that the city of Galveston has no power under 
its charter to issue bonds for sidewalk improvements, because 
such power is not inherent in a municipal corporation, and 
is not conferred by the city charter specially, either by ex- 
press language or clear implication. 

It will scarcely be denied that what would seem to be the 
current of authority, has heretofore set against the doctrine 
of the principal case, that a municipal corporation is with- 
out inherent power to perform all its needful and necessary 
functions, by such means as approve themselves best adapted 
therefor—whether by issuance of bonds, or the creation of 
any other form of credit. In the case of The Commonwealth 
v. Pittsburgh, 41 Penn. St. 279, the direct question was in- 
volved of the right of a municipal corporation to issue bonds 
for a subscription to a railroad. It was held, that the power 
to subscribe gave the power to create a debt and issue bonds 
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to pay it ; that if a municipal bond is invalid when given for 
stock in a railroad, the invalidity is due, not to the inability 
of the corporation to issue bonds, but to the foreign nature 
of the object of the subscription, it being in such case outside 
the purposes of the corporation, unless expressly authorized 
by the legislature. 

‘¢ A municipal corporation may give its bonds for a legal 
and authorized debt, under its general corporate powers ; the 
power to execute and issue bonds belongs to all corpora- 
tions, and is inseparable from their existence.’’ This opinion 
was delivered by Judge Strong, now associate justice of the 
United States Supreme Court, and the doctrine was affirmed 
by the latter tribunal in the case of Seybert v. Pittsburgh, 1 


‘Wall. 272. It issaid also by the Supreme Court of Connec- 


ticut (Bridgport v. Railroad Co., 15 Conn. 475, 501), 
‘«Tt has long been an established principle in the law of cor- 
porations, that they may exercise all the powers within the. 
fair intent and purpose of their creation, which are reason- 
ably proper to give effect to powers expressly granted. In 
doing this they must (unless restricted in this respect) have 
a choice of means adapted to ends, and are not to be con- 
fined to any one mode of operation.’’ That opinion affirms 
the implied power of the city of Bridgport to make any 
form of contract suitable to the execution of its lawful cor- 
porate purposes. The same doctrine is asserted upon most 
satisfactory argument, both upon principle and authority, by 
the Court of Appeals of New York (Ketchem v. City, etc., 
14 N. Y. 364), and also in a recent case in Nevada (5 Nev. 
149), where the discussion is full, and authorities collected. 
To the same point and with the utmost emphasis, are the 
cases of The Bank v. Chillicothe, 7 Ohio, Part II, p. 31, and 
Mills v. Gleason, 11 Wisconsin, 470. 

It is even admitted by Judge Dillon, whose own opinion is 
the other way, that ‘‘ the few express adjudications on the 
subject ’’ favor the doctrine, that municipal corporations have 
the implied power to borrow money for their legitimate pur- 
poses, and to give the usual obligations for its re-payment, 
just as private corporations have. 1 Dillon on Corp., § 81. 
But he claims there is a clear distinction between the power 
to borrow money and that to issue bonds. Practically, the 
distinction is not evident. So it was thought by the Supreme 
Court of the United States, in Rogers v. Burlington, 3 Wall. 
666, and, indeed, it does not appear from the opinion of 
Judge Woods, that such distinction constituted any element 
of his judgment in the case at bar. 

It were useless and unprofitable in the limits of this article 
to go further into the labor of a mere accumulation of au- 
thorities, to the point that municipal corporations, by virtue 
of their general powers, may issue bonds to achieve any 
proper end of their incorporation. The decided cases might 
be multiplied indefinitely. 

The references selected by the eminent justice, as confirming 
his view, themselves abound with them. 1 Dillon on Corp., 
§§ 406, 407, and cases cited in notes thereto. But the sup- 
port deemed most substantial to the opposing theory, is 
claimed in his opinion to be afforded by two cases decided 
by the United States Supreme Court—Police Jury v. Britton, 
15 Wall. 566, and The Mayor v. Ray, 19 Id. 458. These cases 
demand notice. Neither would seem to admit of the appli- 
cation made of it. 





The first was an action brought against the police jury of 
Tensas Parish, Louisiana, to recover the amount of coupons 
due for interest on bonds executed by the representative of- 
ficers of the parish for the purpose of funding the debt of 
the parish, in accordance with an ordinance passed by the 
police jury. The defence was the invalidity of the bonds, of 
the ordinance under which they were issued, and of the drafts 
or orders for which they were substituted. A verdict was 
rendered for the plaintiffs, and judgment entered thereon. 
The supreme court reversed this judgment and held the bonds 
invalid, on the ground that their execution was wholly be 
yond the power of the police jury. ‘The decision was evi- 
dently just, and in no sense conflicts with the theory insisted 
on by the plaintiffs in the principal case. It appears from 
the opinion that the powers of the police juries were limited 
by law to certain defined conditions not embracing in terms, 
or by implication, that of issuing bonds. Indeed they had 
no such scope of action or capability as that generally at- 
tendant on chartered cities, and the opinion indicates (p. 
572), clearly the entertainment by the court of the distinc- 
tion between the latter’s breadth of power, and the former’s, 
by the use of this language: ‘‘If it be once conceded that 
the trustees, or other local representatives of townships, coun- 
ties or parishes have the implied power to issue coupon bonds, 
payable at a future day, which may be valid and binding ob- 
ligations in the hands of innocent purchasers, there will be 
no end to the frauds that will be perpetrated.’’ The police 
juries were authorized by statute to levy and collect a certain 
tax which would constitute a special fund ‘‘ for levee purposes 
only,’’ out of this fund, and from no other source, the drafts 
for which the bonds sued on had been substituted, were pay- 
able. Thus an express mode, unmistakable and complete, was 


” 


prescribed by the legislature, covering the whole subject-matter 
of which it treated, and the police jury disregarded the injunc- 
tions of its creator in two essential respects—first, in undertak- 
ing to ‘‘fund”’ this class of indebtedness, and second, in pro- 
viding for its payment with interest bearing bonds not contem- 
plated by law. In other words, the police jury was investe 
with authority to raise funds only by a definitive form of tax- 
ation. Did the charter of Galveston provide, that to meet 
the expenses of erecting sidewalks the city council should levy 
a special tax which, when collected, should be a fund for that 
purpose only, there would be some analogy between the case 
cited and the one at bar. To measure the powers of a city, 
with its manifold wants and necessities, by those of a limited 
corporation, organized chiefly for police purposes and oper- 
ating in rural districts, is to apply to the general subject an 
imperfect method of analysis incapable of yielding to the 
enquirer the true limitations of municipal jurisdiction. 
The second case seems even less satisfactory. The city of 
Nashville, possessing the ordinary municipal powers under its 
charter, but not thereby authorized to borrow money, issued 
its checks in form negotiable, drawn by its mayor and re- 
corder on its treasurer. A number of these checks came into 
the hands of plaintiff and he brought suit thereon against 
the city. The defence was, that the issue of the checks was 
unlawful, and without authority of the city council. The 
issues of fact related to the circumstances of the execu- 
tion of these checks. It was claimed by the defendant that 
they had been issued by particular members of committees 
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and kept in circulation by the treasurer after coming to his 
hands, by a reissuance of them without the knowledge or con- 
sent of the city council, and in direct violation of its ordi- 
nances. And it was charged that one of the larger checks 
had been thus unlawfully issued in pursuance of a corrupt 
contract of the holder with a member of the city council. 
Proof to these allegations was tendered on the trial by the 
defendant, but rejected by the court, and the latter’s charge 
to the jury was practically to instruct them that none of the 
irregularities complained of by the defendant affected the va- 
lidity of the checks in the hands of the plaintiff—a purchaser 
thereof before maturity. 


| have been so readily determined by its citation. Nothing 
could be more conclusive to the point that the two cases were 
not regarded as involving the same results, than the omission 
of all reference to the earlier one in the opinion delivered in 
the latter. 

One may be wholly satisfied with the judgment in the Ray 
case, however, without yielding the proposition now sought to 
be maintained. The checks in the hands of Ray were issued 
to pay the debts and ordinary expenses of thecity. For such 
purpose it may be, as suggested by Mr. Justice Bradley, that 
the ordinary power of taxation was adequate. The suit of 
Hitchcock & Co. is for labor done and damages incurred in 





There was verdict and judgment for the plaintiff. | the attempted performance of a contract for public improve- 


In the supreme court five judges out of eight then com- | 
posing the court, concurred in the reversal of the judgment. | 
Four of these placed the judgment on the grounds, 1st. That 
municipal corporations, without express, or clearly implied, 
authority can not borrow money, or issue negotiable paper 
free from equities in the hands of good-faith holders. 

2d. That they can only carry on their functions (unless 
specially authorized) by the exercise of the taxing power. 

3d. That their officers, unlike those of private corpora- 
tions, can not create estoppels against them by illegal issues 
of pecuniary obligations. 

4th. That the holder of such negotiable paper takes it sub- 
ject to legal and equitable defences. 

They admit that when the power to borrow money and 
issue bonds, etc., is possessed by a municipal corporation, 
such securities are controlled by the same rules as if issued 
by a private corporation. 

The fifth concurring justice based his judgment on the error 
of the circuit courtin refusing to admit the defendant’s offered 
evidence of want of authority and fraud; and in charging 
that the usage of the corporation to re-issue its securities after 
they had been paid, rendered such securities so re-issued valid. 
He (Mr. Justice Hunt) emphatically repudiated the doctrine 
of the majority, that a municipal corporation, before it may 
borrow money, or issue its notes, must be thereto expresslly, 
or by clear implication, authorized, and held, to the con- 
trary, that such power existed, unless expressly prohibited by 
_ the charter (p. 483). He further held that such securities 
are subject to the rules of commercial law; and that in xo 
event, the city having received the benefit of the transaction, 
could they be repudiated, whether merely irregular or u/tra 
vires. 

To the extent of his dissent from the doctrines advanced 
by the majority opinion Mr. Justice Hunt had the concur- 
rence of the three remaining justices, Clifford, Swayne and 
Strong (p. 485). So that it is thus made manifest, that upon 
the proposition for which the majority opinion is cited by 
Mr. Justice Woods, there was in fact no decision at all, but 
an equally divided bench. The learned justice in his opin- 
ion in the principal case, conceding that thé determination 
of the cause last named was by a divided court, yet affirms 
that ‘‘there is no dissent from the proposition in the case of 
Police Jury v. Britton.’’ ‘True, there is no dissent—there is, 
indeed, no'mention of the latter case in any way. Had the su- 
preme court been of opinion that the two cases ranin anything 
like parallel lines, it were next to impossible that they could 
overlook their former judgment so recently delivered, espe- 


ments—beyond the resources of the ordinary taxing power. 
Such an action was doubtless in the thoughts of the eminent 
justice who delivered the majority opinion in the Ray case, 
when he said in the course of that opinion (p. 477-8) : 

«There are cases, undoubtedly, in which it is proper and 
desirable that a limited power of this kind should be con- 
ferred, as where some extensive public work is to be per- 
formed, the expense of which is beyond the immediate re 
sources of reasonable taxation, and capable of being fairly 
and justly spread over an extended period of time.’’ 

It will be remarked that to the direct proposition advanced 
by Mr. Justice Bradley (not indeed necessary to, or involved 
in, the case before him), that the power to issue commercial 
paper to exist in a municipal corporation must be affirma- 
tively conferred, he fails to cite a single authority, and, indeed, 
admits, that of late years the law has been otherwise in this 
country. It is equally noticeable that the dissenting justices 
sustain themselves by numerous decisions to the exact point 
at issue. 

By the light of the city charter also Judge Woods becomes 
satisfied that not only is the power to issue bonds for sidewalk 
improvements not conferred upon the city, but it is ‘clearly ’’ 
excluded. Let us see. As recited in his opinion the follow- 
ing sections appear in the charter: ; 


TITLE IV, ART. III. 


Sec. 2 That the City Council shall not borrow for general 
purposes more than $50,000. 

Sec. 3. That the City Council shall have power “‘ to appro- 
priate money and provide for the payment of the debts and 
expenses of the city.’’ 

Sec. 4. That the City Council shall have power ‘to pro- 
vide by ordinance special funds for special purposes, and to 
make the same disbursable only for the purpose for which the 
fund was created.’’ 

Sec. 8. That the City Council shall have power ‘to es- 
tablish, erect, construct, regulate and keep in repair, bridges, 
culverts and sewers, sidewalks and crossings. * * * The 
cost of construction of sidewalks shall be defrayed by the 
owners of the lot, or part of lot or block fronting on the 
sidewalk. and the cost of any sidewalk constructed by the 
city, shall be collected, if necessary, by the sale of the lot of 
block on which it fronts, together with the cost of collection, 
in such manner as the City Council may by ordinance pro- 
vide, * * * and the balance of the proceeds of sale, af- 
ter paying the amount due the city, and cost of sale, shall be 





cially where the scales of opinion in the then pending case must 





paid by the city to the owner.’’ 
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TITLE V. ART. VII. 


Sec. 1. Bonds of the corporation of the city of Galves- 
ton, shall not be subject to tax under this act. 

Sec. 1, Art. 1, of Title IX, was also referred to. It in- 
vested the City Council with power to shell, or otherwise im- 
prove any avenue, street or alley, when voted by two-tairds 
of the aldermen, and provided that two-thirds of the cost of 
such improvement should be paid by the city through the is- 
sue of its bonds, ‘‘ bearing interest, as in this charter provi- 
ded for other bonds,”’ etc., etc. 

In commenting on these provisions of the charter, the 
learned judge concludes : 

1st. That the express limitation of the borrowing power of 
the city to $50,000 for genera/ purposes, is neither an expres- 
sion nor implication of a power to borrow for sfecia/ purposes. 

2d. That the sections authorizing the appropriation of mo- 
ney, and the providing for the debts and expenses of the 
city, and those authorizing special funds for special purposes, 
and the assessment of the cost of construction of sidewalks 
upon the owners of abutting lots, mean only, thatthe money 
to pay debts and expenses and the special funds, are to be 
raised by the means expressly given in the charter—taxation 
or special assessmént—and not by the issue of bonds. 

3d. That since by Sec. 1, Art. 1, of Title IX, express 
power is given to the city to issue bonds for the improve- 
ment of streets, and no like power is elsewhere conferred in 
the terms of the charter, therefore such power was intended 
by the legislature to be “mited to that purpose. : 

4th. That Sec. 8, Art. 3, of Title IV, in providing that 
the cost of the construction of sidewalks should be defrayed 
by the owners of abutting lots, by sale thereof if necessary, 
excludes the idea that the city may pay for such improve- 
ments by the issuance of bonds. 

To these conclusions, as stated, the objections are obvious. 
The first may be passed with the observation, that in the very 
nature and necessity of language, as interpreted by the ordin- 
ary rules of construction, the limitation of the borrowing 
power to a certain sum for general purposes, implies the ab- 
sence of limitation where the power is exercised for specia/ 
purposes, as well as the existence of the power itself for 
such purposes. 

The remaining points may be more readily disposed of, 
by showing affirmatively their unreasonableness and incon- 
sistency, considered together. 

Secs. 7 and 8, of Art..3 of Title IV, of the charter, con- 
fer upon the City Council exclusive power and control over 
streets and sidewalks, respectively. This power, without 
specifications in the charter of its manner of exercise, would 
place in the hands of the council the discretion to choose 
any of the many suitable and proper means by which it could 
be put into operation—upon the general theory of municipal 
action and administration already discussed. In a subse- 
quent section (Sec. 1, Art. 1, Title IX), express power is 
given the city to issue bonds for the improvement of s/ree¢s, 
and this is construed by the learned judge to be a denial of 
that power for any other purpose. The writer places a wholly 
different interpretation upon that section. 

It was a limitation applied by the legislature to the general 
power conferred by Sec. 7, Art. 3, Title IV, on the single 
subject of sfree¢ improvement (that article having embraced 






other descriptions of improvement), confining the said im- 
provement to certain boundaries indicated, and apportioning 
its cost between the city and the property owners, and prescrib- 
ing the particular form (bonds) of obligation to be executed 
by the city for its share of the cost. It is respectfully sug- 
gested, that so far from proving the incapacity of the city to 
issue bonds for any purpose other than that of street improve- 
ment, the first section of the first article of Title IX, merely 
confines the city to that mode of paying for such improve- 
ments, leaving its genera/ power of contracting and provid- 
ing for other classes of improvements uaffected. 

So far as the general power of taxation may supply an ele- 
ment of consideration in construing the terms of the coun- 
cil’s authority, it may be remarked that /ha¢ power is limited 
by the charter to one per cent. This would scarcely be ad- 
equate to the many and legitimate corporate ends to be 
achieved ; and not less so, in the common course, would be 
the revenues derived from licenses and occupations. 

The construction of Sec. 8, Art. 3, Title 4, to mean that no 
bonds can be issued for the improvement of sidewalks, be- 
cause the cost of construction is fixed upon the owners of 
the abutting property, appears to be erroneous by the very 
terms of the section itself. It reads: 

‘‘And the cost of any sidewalk constructed by the city 
shall be collected, if necessary, by the sale of the lot, or part 
of lot or block on which ¢¢ fronts,’’ etc. 

What costs are being provided for? Indubitably, the 
costs of a finished, constructed sidewalk ; not of one tobe here- 
after constructed. What lots are to be sold, if necessary ? 
Those on which #—the completed sidewalk, not the unfilled 
and ungraded ground—fronts. Can anything be clearer ? 
The theory of the court involves the self-condemned assump- 
tion, that before the city can undertake the improvement of 
the property of its citizens, it must first levy a. tax for the 
prospective costs thereof on the property, and in the event of 
the non-payment (from any cause) of such tax, the thing to 
be improved is to be divested by sale from its owner and the 
beneficiary of its improvement! 

It may be supposed that the legislature might impose upon 
a citizen the possible forfeiture of his property to make good 
the costs expended in its improvement, but it is scarcely to 
pe believed that such a body would authorize its sale for the 
purpose of itsimprovement. That were conformity indeed to 
the maxims of ‘‘ paternal government !”’ 

The difficuly lies simply in the failure of the eminent jus- 
tice to distinguish between the power of the city to make a 
contract with Hitchcock & Co. for the construction of side- 
walks by the execution to them of its corporate obligations, 
and its right to provide as between itself and its citizens, for 
the payment, or protection, of those obligations. This dis- 
tinction is clearly indicated in the opinion of the Supreme 
Court of the United States in the case of Town of Queens- 
bury v. Culver (19 Wallace, 93). There a suit was brought 
by Culver, a bondholder, against the town. It was claimed 
in defence thereof, that since the law provided specially the 
mode of collection of the fund necessary to pay the bonds, 
and indicated the persons who were to pay them, and the man- 
ner of payment, the creditor was restricted to that plan, and 
could not sue the town directly. The court held the 
plea bad, and announced that the special regulations refer- 
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red to therein could only be. construed as directory by the 
corporation to its own officers and agents and not to the 
holders of the bonds. So in the leading case of Cumming 
v. Brooklyn (11 Paige 596). Although the contract of the 
complainants with the city was to grade and regulate one of 
the avenues of the city at a price to be paid out of the prop- 
erty to be benefitted by the improvement, yet upon completion 
of the work an action against the city for the contract price 
(the assessments not having been collected), to be paid out 
of its general funds, was sustained. The doctrine of the opin- 
ion is, that the regulations of the city as to paying for im- 
provements by a fund to be raised by special assessments, are 
mere conventions between the corporation and its citizens, 
and do not measure the comp/ainants’ rights under their con- 
tract with the corporation. 

The court declares, that the corporation’s genera/ powers 
enabled it to make the contract, and the charter contained 
nothing prohibiting it. Then occurs the following: ‘It is 
true the same section of the charter which authorized these 
improvements to be made directs the expense thereof to be 
assessed upon the owners and occupants of the lands and 
premises benefited thereby, in proportion to the amount of 
such benefit. * * * The assessment of the expense, as a 
local tax, is not, however, a restriction upon the power of 
the corporation so as to require it to contract only for pay- 
ments out of that particular fund. But this local tax is a 
fund which has been provided by the legislature to reimburse 
the corporation for the expenses of an improvement which it has 
either paid, or becomes liable to pay.”’ 

This case is expressly approved by the New York Court of 
Appeals in Baldwin v. Oswego (1 Abbott’s Dec. 63), by each 
of the judges in separate opinions (pp. 68, 74). That case, 
strangely enough, was conceived in the circuit court to affirm 
the doctrine, that the city charter, by providing (Sec. 8, Art. 
3, Title IV) that the cost of constructing sidewalks should 
be imposed on the owners of abutting property, had inhibited 
any other provision for its payment, as between the city and 
Hitchock & Co., and any other form of contract therefor, 
except such as should depend for its performance by the city 
upon that mode of collection. 

It is believed that an examination of the case, and of the 
many authorities discussed by the judges in reaching its deter- 
mination, can not fail to remove any such conception of its] 
significance and doctrine. 

The opinion in the principal case suggests as a reason for 
restricting the city to the mode of assessment against property 
owners in providing for the payment for erecting sidewalks, 
that by the issuance of bonds the city becomes liable for any 
excess of cost of improvement over the value of the property 
subject to assessment. 

Is not this a two-edged sword? Would the property-owner, 
in any event, under the system of assessment, be responsible 
for a cost exceeding the value of his property subject to assess- 

It has been well decided not. ‘Taylor v. Palmer, 31 
Suppose, then, the city should make a contract, 


ment ? 
Cal. 254-5. 


undertaking to pay a contractor from the proceeds of assess- 
ments made on the property to be improved, by inch and 
foot and depth and breadth, and the work when finished 
should be of greater value than the property assessed. Would 
not the city be responsible to the contractor out of its general 
funds for such excess? It surely seems so. 





If so, would the 


liability of the city have been in any degree increased by the 
issuance of bonds in payment of the work instead of the use 
of the other form of obligation? Certainly not. 

This article has already assumed a not unexpected but re- 
gretted length, and now reaches its period. 

For the sake of brevity many patent suggestions as to the 
practical effect and policy of the decision have not been ac- 
corded expression. Notably, that of allowing a municipal 
corporation, acting under a contract drafted by its own law 
officer, and at least thought to be valid, to appropriate ma- 
terials and labor of great value supplied by the second party 
to the contract, in a dona fide effort to perform it, and to deny 
all remedy or recompense therefor to that party. 

The writer’s skill has not been adequate to a further ab- 
breviation of the article consistent with an intelligible discus- 
ion of its subject. 

He hopes, that in view of the very eminent and deserved 
judicial rank of the distinguished justice whose opinion has 
furnished its text, and of the gravity of the principles therein 
discussed, the tediousness of this review may be excused by 
an indulgent profession. F. CHARLES HUME. 

GALVESTON, TEXAS. 





Contracts against Public Policy. 
CHARLES C. JEROME v. CHARLES BIGELOW.* 
Supreme Court of Illinois, September Term, 1872. 


Hon. SipNEY BREESE, Chief Justice. 
Hon. PINCKNEY H. WALKER, ) 
‘“* A. M. CRAIG, | 

‘* JOHN SCHOLFIELD, { 

‘* JouHN M. Scort, { 

‘* BENJAMIN R, SHELDON, | 

“© WILLIAM K. MCALLISTER. J 


- Associate Justices. 


1. Contract—Void as against Public Policy.—No man has the right to sell his 
reputation or skill in any profession, whatever it may be, and thus enable an unknown 
party to perpetrate a fraud upon the public in his name. 








2. A contract by one physician with another, whereby the 
latter takes the office of the former for a given term, and is licensed to practice medicine 
in the name of the former, to personate him when applied to by patients requiring med- 
ical treatment, and to prescribe for them in his name, is contrarv to public policy and 
will not be enforced. 


Appeal from the Superior Court of Cook county; the Hon. 
Erastus S. Williams, Judge, presiding. 


This was a bill in chancery, filed by the appellant against the ap- 
pellee, for an injunction to restrain the appellee from violating an 
agreement relating to the practice of medicine, which is sufficiently 
stated in the opinion of the court. The bill was dismissed, and 
the case brought to this court by appeal. 

Messrs. Monroe, Bisbee & Gibbs, for the appellant; Mr. Sidney 
Smith, for the appellee. 

Mr. Justice Scott delivered the opinion of the court. 

This bill was for an injunction and relief. The parties are phy- 
sicians, and were practicing their profession as specialists in the 
city of Chicago. 

The decision of the case turns upon the construction that shall 
be given to the contract of the roth of May, 1870, and the supple- 
mental agreement. 

The substance of the agreement is, that appellant should take 
possession of the office theretofore occupied by appellee, with 
everything belonging to it, and by the express terms of the con- 
tract, he was authorized and licensed to carry on and conduct the 





*From advance sheets of 67 Illinois Reports, received through the 
courtesy of the official reporter, Hon, Norman L. Freeman, 
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business of a doctor of medicine in the special departments 
thereof in which appellee had previously been engaged, in all its 
branches at his discretion, in the same office, in the name and un- 
der the patronage and good will of appellee, from the roth day of 
July, 1870, for and during the period of ten years next thereafter, 
in consideration of which appellant was to pay appellee the sum 
of $4000 per annum, in semi-annual payments, until the sum of 
$40,000 should have been paid. 

The construction given to the contract by the counsel for appel- 
lant is, that by its terms appellant was licensed to practice medi- 
cine in the name of appellee, to personate him when applied to 
by patients requiring medical treatment, and to prescribe for them 
in his name ; that he was not bound to explain to such persons 
that he was not in fact appellee. It is said that ‘‘ it was perfectly 
natural he should be called for and addressed" by the title of ap- 
pellee. It is not denied that he was applied to by persons in need 
of medical assistance under the belief that he was appellee; that 
he represented himself to them as such, and accordingly treated 
them. 

Assuming this to be the true construction of the contract, we 
have no hesitation in pronouncing it contrary to public policy. 

It may be that appellant is as good a physician as appellee, and 
quite as skillful in the treatment of disease. But that is not the 
question. Persons in need of medical aid are entitled to the phy- 
sician of their choice, and he who personates another in that re- 
gard and thus imposes on that unfortunate class of persons, com- 
mits a great wrong. A contract that licenses and permits such 
practice, is absolutely vicious, and a court of equity will never 
enforce it. It may have been in this case, that persons living at 
a distance, who may have heard that appellee possessed some skill 
in the treatment of certain diseases, applied to him for medical 
advice, and would not get it, but would get that of another phy- 
sician of whom they had never heard. It is a proposition too 
plain for argument, th>t through such a contract the public might 
be grossly imposed upon. If it were possible for an eminent 
physician, celebrated throughout the country for his great skill 
and experience in the treatment of disease, to make such a con- 
tract with an inexperienced physician, it would impose upon an 
unfortunate class of persons a most cruel and iniquitous decep- 
tion. It would hardly be possible to conceive what sort of a con- 
tract would be more mischievous in its tendencies, or cruel in its 
practical results. 

It is immaterial what may be the relative medical attainments 
of these parties. The principle would be the same, whether their 
attainments and skill in treatment of disease were equal or un- 
equal. No man has the right to sell his reputation or skill in any 
profession, whatever it may be, and thus enable an unknown 
party to perpetrate a fraud upon the public in his name. 

This is not a case of a sale of the good will of a business that 
can be as well transacted by one person as another ; and the cases 
cited by counsel, supposed to be illustrative of the principles 
that govern such cases, can have no application. It is not pos- 
sible to asstmilate the case under consideration to a case of the 
sale of the good will of a business, and maintainit on that ground. 
The one is lawful and the other is unlawful. 

The principles of the following cases, in some degree, elucidate 
the case at bar: Bell v. Locke, 8 Paige, 74; Taylor v. Carpenter, 
11 Paige, 299; Bloss & Adams v. Bloomer, 23 Barb. 604 ; Cor- 
nelius v. Walsh, Breese, 98. 

Both parties are equally involved in the turpitude of this tran- 
saction. The law will not assist either, but will leave them to 
the consequences of their own contract. 

The bill was properly dismissed, and the decree is affirmed. 

DECREE AFFIRMED. 





—ON the 7th of November next the people of New Jersey vote on a num 
ber of constitutional amendments, all of which appear to have for their object 
the tying of the hands of rascally legislators, 





Liability of an Administrator for Funds Stolen. 
STEVENS v. GAGE.* 
Supreme Court of Fudicature of New Hampshire, March 13, 1875. 


Hon. EDWARD LAMBERT CUSHING, Chief Justice. 
‘© WILLIAM SPENCER. LADD 


x , , 
“ Isaac WILLIAM SMITH, t Associate Justices. 


In settling an administration account, a court of probate will act upon equitable prin- 
ciples. Therefore, where money belonging to an estate was stolen by burglars from the 
safe of the administrator, the court, upon being satisfied that the administrator had been 
guilty of no want of due care, held that he should be discharged as to the money so lost, 
on the settlement of his account. 

Appeal from a decree of the judge of probate in the settlement 
of the account of the appellee, Isaac K. Gage, as administrator with 
the will annexed of Andrew Stevens. The appellant, Moses 
Stevens, is a son of the testator, and was named executor in the 
will, but declined the trust, and recommended the appointment of 
the defendant. 

The case has been sent to an auditor, from whose report it ap- 
pears that the only matter in controversy is a sum of $498.94 cash 
belonging to the estate, which was stolen by burglars on the night 
of April 18, 1868. The auditor reports that this money was placed 
in a large iron safe belonging to Gage, Porter & Co., of which 
firm the defendant was a member; that thessafe was kept in a 
brick building, in which were the business office of the firm and a 
room for storing steel; that the burglars entered the building by 
removing a pane of glass from the window, and succeeded in 
breaking into the safe by drilling, and blowing open the doors 
with powder; that, in addition to the money belonging to this 
estate, they found in the safe and carried away other funds, 
amounting to some $2,500 or $3,000 in all, belonging to various 
persons, among which was about $300 cash of Gage, Porter & Co., 
$250 bonds, and $20 or $30 coin of the defendant's private 
property. 

Sargent & Chase, for the appellant ; Butler, for the apellee. 

Lapp, J.—‘‘ It is said that there is a difference inthe rule, as ap- 
plied to executors in a court of law and a court of equity. Thus, 
in a court of law, an executor will be charged with al]l the assets 
that come to his hands to be administered, and he must discharge 
himself by showing a legal administration of all of them; and he 
can not discharge himself at law by showing that he intrusted 
them to another in the ordinary course of business; that he used 
due caution and prudence, and reposed a reasonable confidence in 
such other person; and that the assets were lost without negli- 
gence or default on his part. Such a state of facts would not sus- 
tain a plea of Alene administravit in a court of law ; but a court of 
equity would adjust the account of an executor upon equitable 
principles.” A court of probate, in taking the account, would also 
act upon equitable principles. Perry on Trusts, sec. 407, citing 
Crosse v. Smith, 7 East, 246; Jones v. Lewis, 2 Ves. Sen. 241; 
Poole v. Munday, 103 Mass. 174, and Upson v. Badeau, 3 Bradf. 
Sur. 13. 

In Jones v. Lewis, the defendant, an administratrix, delivered 
goods for which she was liable to account, to a solicitor, who was 
robbed of them, and it was held that she was not to be charged 
for the goods so lost. Lord Hardwicke said,—* It is certain that 
if a bailee of goods, against whom there is an action of account at 
law, loses the goods by robbery, that is a discharge in an action 
of account at law; and itis proved (and I think reasonably) that 
if a trustee is robbed, that robbery properly proved shall be a 
discharge, provided he keeps them so as he would his own. So it 
is as to an executor or administrator, who is not to be charged 
further than goods come to his hands; * * and if robbed, and 
he could not avoid it, he is not to be charged,—at least, in this 


*From advance sheets of the 55th New Hampshire Reports, received 
through the courtesy of the official reporter, John M. Shirley, Esq. 
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court. How it would be in a court of law I know not, for I know 
no case of that at law. The defendant is administratrix: sup- 
posing these goods had been in her own custody and she had 
been robbed, I am clear of opinion, if that fact be made out, she 
ought to have been discharged of these goods. * * In the 
present case, what has been done is what she would have done 
with her own,—leaving them with her solicitor in order to be de- 
livered to the plaintiff when proper to do so;—and why mizht she 
not do that? * * It would be too hard to charge her with these 
things lost.’’ See, also, Bacon v. Bacon, 5 Ves. 331. 

It is not contended on behalf of the appellant but that the lia- 
bility of this administrator for the money belonging to the estate, 
stolen from him under the circumstances shown by the auditor's 
report, depends upon whether or not he exercised due care in keep- 
ing it; but the claim is that he did not exercise such care, and 
that the money was lost through his negligence. It appears that 
he took the same care of this money as he took ofhis own. Ordi- 
narily I should not be inclined to regard that as a conclusive test 
of due care on the part of an administrator. But the significance 
of that fact is very considerably increased, as it seems to me, by 
the circumstance that the appellant recommended the appoint- 
ment of Mr. Gage as administrator with the will annexed ; for 
where one voluntarily makes another his bailee, there is much rea- 
son in saying that he thereby signifies his confidence in the known 
personal character of such bailee, and his willingness to accept 
from him the same degree of care and prudence in keeping the 
thing intrusted to him as he uses in the care of his own goods of 
the same kind. 

But without placing my decision on that ground alone, and 
without intending to relax the rule which should doubtless hold 
administrators to the exercise of all due and reasonable care with 
respect to funds which come to their hands in the course of admin- 
istration, J am of opinion that Mr. Gage ought not to be held upon 
the facts stated in the auditor's report. The money was deposited 
in an iron safe designed and intended to keep its contents in se- 
curity, as well against thieves and burglars as against fire; and al- 
though such places for the deposit of valuables have been broken 
into and their contents stolen with startling frequency for the past 
few years, yet it must be admitted that the number thus invaded 
bears a very small proportion to the whole number in use during 
the same period of time. I am, upon the whole, inclined to hold 
that when Mr. Gage deposited this money in the safe, under all 
the circumstances shown by the report, he exercised with respect 
to it that degree of care which ought to be regarded as due care, 
and that he was, therefore, rightly discharged as to the amount 
stolen, n the settlement of his administration account in the pro- 
bate court. 


CusHInG, C. J.—I understand that the appellant rests his case 
on the charge that the appellee did not exercise due care. _I think 
that in this state the rule in regard to specific articles is as stated 
by my brother Ladd. ‘ 

As to the matter of due care, I find it difficult to imagine any 
course which would have been more reasonable. 

As to the suggestion that the funds might have been specially 
deposited in a savings bank, or other bank, it does not appear to 
me that such a course would have been any better. If the safes of 
the banks are more modern and difficult to break, so they are 
more apt to be attacked, because the prize of success is so much 
greater. I believe that the proportion of private safes plundered, 
compared with the whole number, is much less than that of bank 
safes. I can not, therefore, see in the facts reported any sufficient 
reason for charging the appellant with want of due care. 

SMITH, J.—I should be slow to assent to any decision in this 
case, that would tend to relax the rule which should govern an 
administrator in the care and preservation of property, especially 
money that may come to his hands in that capacity. He is held 
to the exercise of due care. The question is, whethgr this appellee 





exercised due care in the custody of the funds of this estate. By 
the report of the auditor, it appears that he had, on the eighteenth 
of April, 1869, $498.94 belonging to this estate deposited in the 
safe of his firm in Fisherville; that the office of the firm was 
broken into in the night-time of that day, the safe blown open 
with powder, and this money, with other money and securities be- 
longing to the appellee and his firm and others, was stolen there- 
from ; that the safe was a good one is shown by the fact that the 
burglars who entered it were obliged to resort to the use of gun- 
powder. It is reasonable to conclude that the lock was one that 
could not be easily picked. The appellee and his partners and 
other business men placed their own money and securities in it for 
safe keeping. The money might not have been lost if placed ina 
bank, but there was then no bank nearer than Concord, seven 
miles distant. The money might not have been lost if the appel- 
lee had carried it it in his pockét, but no prudent man would think 
of carrying large sums of money in his pocket, to say nothing of 
the inconvenience of so doing. Where, then, could the appellee, 
have kept this money with greater apparent safety? His admin- 
istration account shows that he was frequently receiving and paying 
out money on account of this estate, and held this money to be 
paid to creditors on call. 

I am satisfied that in this case the administrator exercised due 
care, and therefore should be credited with the loss in his account. 
Jones v. Lewis, 2 Ves. Sen. 241, cited by my brother Ladd, is a 
case which seems to be directly in point. 

DECREE OF THE PROBATE COURT AFFIRMED. 





Liability of Railroad Companies for Injuries to 
Children on their Track—Obligation to Fence 
against Children—Contributory Negligence of 
Parents. 


HEMAN ISABEL v. THE HANNIBAL AND SAINT JOSEPH 
RAILROAD COMPANY.* 


Supreme Court of Missouri, May Term, 1875. 


Hon. DAvID WAGNER, _)} 
“Wo. B. NApPTon, 
“* +H. M. VoriEs, 
“«  T. A. SHERWOOD, 
** WARWICK HouGu, 


Judges. 


1. Railroads—Contributory Negligence—Duty towards Persons Wrong- 
fully on Railroad Track.—It is the duty‘of a railroad company to exercise ordinary 
care and watchfulness to avoid injuring persons wrongfully on its track. 





2. Use of Track—Presumption — Diligence.—A Railroad track is 
private property, and persons have no right to be upon it, except at the crossing of a 
highway. The company is entitled to a clear track, and it is not to be presumed that per- 
sons will go upon it, where they have no right to be ; hence the same diligence is not re- 
quired in running through the country that would be necessary in the streets of a town, 
or at the crossings of a public highway. 


3 Private Crossings—Infants—Persons on Railroad Track—Dili- 
gence.—Where a railroad company constructs its road neara person’s dwelling and its 
employes are aware that his family are accustomed tocross the railroad for water along a 
path leading from the house to his well, such employes ought, at that point, to exercise 
increased vigilance to avoid injuring children who have not arrived at the age of discre- 
tion; but, it seems, the rule would be otherwise as to adults, who should use their facul- 
ties and guard against danger. 





4. Contributory Negligence—Proximate Cause.—If the plaintiff has been negli- 
gent, or is in fault, the defendant is only liable when the proximate cause of the injury was 
his omission, after becoming aware of the danger to which the plaintiff was exposed, to 
use the proper degree of care to avoid injuring him. 

5. Railroads —Infants—Diligence—Contributory Negligence of Parents.— 
Where defendant’s employes in charge of a train observe an object on the track which 
they might by close scrutiny perceive to be a child, in time to avoid in uring him, a fail- 
ure to recognize the child and stop the train before running upon and injuring him, will 
make the defendant liable, even though those having the child in charge may have been 
negligent in permitting him to go upon the railroad. 





* For the report of this case, and also for the valuable note appended to it, we are in- 


debted to M. A. Low, Esq., of Gallatin, Mo.—[Ed«C. L. J. 
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6. Contributory Negligence—Infants.—And in such a case it is not error to re- 
fuse the following instruction: ‘‘ If the jury believe from the evidence that the child in 
proof was killed by reason of the negligence of the person who was in charge and had 
custody of said child at the time it was killed, or if they believe from the evidence that 
the carelessness and want of care of said person, materially contributed to the death of 
of said child, they will find for defendant,”’ 

7. Railroads.—Duty to fence against Children—When Negligence.—When 
the law enjoins upon a railroad company the duty to fence its track, a failure to fence is 
negligence, and while the duty may primarily be imposed to secure one object, it may 
incidentally have an effect on others, All thesurrounding circumstances must be con- 
sldered in determining the extent of the obligation. Under some exigencies, prudenco 
would demand what was not positively required by the strict letter of the law. So, run- 
ning a railroad close to a man’s house where his family and children reside, would re- 
quire that proper safeguards should be used to shield them from danger. 


8. Negligence, Care Required to Guard against Effects of.— 
Where a particular place on a railroad is rendered more than ordinarily dangerous by 
the neglect or default of the company, its employes must exercise a corresponding degree 
of diligence at such point. 








Neglect of Duty Imposed by Law—Fencing against Infants— 
Construction of Statutes.—Whether a railroad company is liable for injuries to an 
infant who gets upon its track in consequence of the failure of the company to fence its 
road as required by law, without proof of other negligence on the part of the company 
or its employes, not decided. 


Appeal from the Circuit Court of Caldwell County. 


WAGNER, J., delivered the opinion of the court. 


Action by plaintiff to recover damages for the negligent killing 
of his infant son, by defendant, while running and managing a lo- 
comotive and train of cars on its railroad. 

The evidence tended to show that the plaintiff's wife being dead, 
he had placed the child in care of its grand parents, who resided 
about seventy-five yards distant from the road. The house was 
built before the railroad was constructed; but there was no fence 
intervening between it and the railroad. The grandmother, who 
had the care and custody of the child, which was only about 
twenty-one months old, testified that it was not permitted to go 
upon the railroad track, but sometimes played about the yard with 
the other children ; that she prevented it from going out of the house 
as much as she could; that she kept it pretty close and never al- 
lowed it to go away. That it never had gone away before, 
and that on the morning on which it was killed, whilst she 
was temporarily absent, it slipped out of the house and went 
upon the track. It there sat down between the rails. The morn- 
ing was bright and clear, and for eighty rods in the direction in 
which the cars were running, the track was straight and almost 
level. 

The evidence of the plaintiff tended to show that the child 
might have been seen at least eight hundred feet from the place | 
where it was run over and killed; and the testimony of the de- 
fendants’ witnesses, was that it was seen in time to have stopped the 
train, but that it was mistaken for another object ; and it was not 
discovered that it was a human being till the cars had approached 
too near to avoid the catastrophe. 

Under the instructions of the court the jury found a verdict for 
the plaintiff. 

The fifth and sixth instructions given for the plaintiff, are the 
material ones, and they alone will be noticed. The fifth instruc- 
tion declared that though Isabel had no right to be on the track of 
defendant's railroad, yet, the fact that he was upon their property, 
did not discharge them from the observance of due and proper 
care towards him; nor did it give defendants or their employes 
any right to run over him, if that could have been avoided by the 
exercise of ordinary care and watchfulness. 

The sixth instruction told the jury that if they believed from the 
evidence that George A. Isabel, at the time he was killed, was a 
minor, under two years of age, that his mother was dead, that the 
plaintiff was his father, and that those in charge of defendants’ 
train, by the exercise of ordinary skill and caution, might have 
observed the child on the railroad track, and recognized him as 
an infant, in time to stop the train before it reached and ran 
upon him, they would find for the plaintiff,—though they might 





believe from the evidence that plaintiff, or those having the child 


in charge, were guilty of negligence in not preventing the child 
from going upon the railroad track. 

For the defendant the court gave four instructions, and those num- 
bered six, eight and nine are the only important ones. The sixth 
asserted that it was the duty of the parent or person having the 
custody of a child, at all times to shield the child from danger, 
and that duty was the greater, where the danger and risk were 
imminent; and the degree of protection should be in proportion 
to the helplessness and indiscretion of the child, and the immi- 
nence of the danger. 

The eighth declarc d that it devolved upon the plaintiff to show 
by the evidence that the death of the child was occasioned by the 
negligence of the employes of defendant, in charge of the train; 
and the fact that the child was killed at a point on defendant's 
railroad, shown in evidence, raised no legal presumption of negli- 
gence on the part of defendant or its employes. 

The ninth told the jury that the use of a railroad track, except 
where a highway crosses it, is exclusively the right of the railroad 
company which owns it, and the company and its employes are 
under no obligation to anticipate that children will be sitting or 
playing on the track, but they have a right to presume that no one 
will be on the track, except where a highway crosses it; and if 
the jury should find from the evidence, that the employes of the 
defendant on the train, as soon as they saw the child, did all in 
their power to stop the train, and that the child was killed on the 
road at a point where it was not crossed by a highway, and that 
the employes before, and at the time they first saw the child, were 
in the exercise of ordinary care and diligence, then the verdict 
should be for the defendant. 

The instructions refused by the court which the defendant asked 
for were objectionable ; but the third may be noticed: That was, 
that if the jury believed from the evidence, that the child was 
killed by reason of the negligence of the person who was in 
charge of it, and had it in custody, and that the carelessness 
of such person materially contributed to the death of the child, 
then the finding should be for the defendant. 

There can be no objection urged against the plaintiff's fifth in- 
struction. No question is better established in this state than the 
principle it enunciates. Our decisions have been uniform, that al- 
though a person may be improperly or unlawfully on the track of 
a railroad, still that fact will not discharge the company or its em- 
ployes from the observance of due care, and they have no right 
to run over and kill him, if they could have avoided the accident 
by the exercise of ordinary caution or watchfulness. 

The sixth instruction is liable to some criticism, and.is not as 
definite as it should be. It declares that if those in charge of de- 
fendants’ train, by the exercise of ordinary skill and caution, might 
have observed the child upon the railroad track and recognized 
him as aninfant, in time to stop the train before it reached and ran 
over him, then the verdict should be for the plaintiff. As an ab- 
stract proposition of law, this declaration in all cases would not 
be strictly correct. It might seem to cast upon the company a 
greater degree of diligence than is in all instances required; but 
when examined in the light of the evidence, we think the objection 
disappears. The track is private property ; and, except in the case 
of crossing highways, persons have no right to be on it. The com- 
pany is entitled to a clear track, and itis not to be presumed that 
persons will be on it when they have no right to be there. The 
same diligence will not be necessary in running trains through the 
country that would be required in the streets of a town or the 
crossing of a public highway. 

In order to make a defendant liable for an injury where the 
plaintiff has also been negligent or in fault, it should appear that 
the proximate cause of the injury was the omission of the defend- 
ant, after becoming aware of the danger to which the plaintiff was 
exposed, to use a proper degree of care to avoid injuring him. 

Diligence and negligence are relative terms and depend on 
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varying ,circumstances. An act may be negligent at a particular 
place, which would not be so at another place, and under different 
circumstances. 

In the present case the house was built before the road was con- 
structed. The company had run its road in close proximity to the 
house and had left the well, where the family got their water, on 
the other side ofthe track. Ofthis the employes were well aware. 
They knew that the track ran close to the house and that the 
family were accustomed to cross it to obtain water. This ought 
to have increased their vigilance. All these facts, perhaps, would 
not amount to much in the case of an adult who should exercise 
his faculties and guard against danger, but in the case of an in- 
fant who has no discretion the rule would be otherwise. More- 
over, it is clearly shown that the engineer and fireman discovered 
the infant, and had abundance of time to have stopped the train 
and saved its life ; but they debated as to what it really was till it 
was too late. Might they have not by a close scrutiny and a 
proper observance, which it was their duty to make when they dis- 
covered an object on the track, have discovered that it was a child ? 
The testimony is conclusive that the child was dressed in red, and 
that would have very easily distinguished it from a hog or a 
dog. The instruction, if it was intended to convey the idea that 
the employes by using ordinary skill and caution after they ob- 
served the object on the track, could have distinguished that it 
was a child, was entirely proper. It is surely susceptible of this 
construction, and we are not justified in supposing that it was 

_ given with any other intent, or that it was differently interpreted 
by the jury. When the facts of the case are applied to it, this con- 
clusion follows. 

The case presented, then, is, that the persons running the train 
saw something on the track in time to avoid collision or doing in- 
jury, and if, after they observed it, they could by the exercise of 
that care and caution which the law imposes upon them have 
perceived that it was a child in time to stop the train, and they 
were negligent, the company is liable. Whilst some negligence 
might have been attributable to those who had charge of the child, 
if it was not the proximate cause, a recovery is not barred. 

People in the situation in life of those who had the custody of 
the child can not always attend to it strictly ; and, if it escapes 
from them unawares, it must not be injured simply because it 
escapes. 

The ninth instruction given for the defendant, after laying down 
the law very fairly as to the right of the defendant to the ex- 
clusive and uninterrupted enjoyment of its track, goes even further 
than plaintiff's instruction just commented on in reference to de- 
fendant’s liability. That instruction declares that defendant is 
not responsible if its employes before and at the time they first 
saw the child were in the exercise of ordinary care and diligence. 
Plaintiff's instruction only required care and caution in recogniz- 
ing the child after some object was observed on the track; whilst 
the defendant's instruction made it obligatory that care and cau- 
tion should have been exercised before the infant was seen. As 
this was defendant's own instruction, it can not complain; it was 
a much better one for the plaintiff than the one he got. 

The sixth instruction needs no particular comment. It lays 
down the duties of parents, or those having infants in custody, in 
affording them protection and shielding them from danger. 

It is complained that the seventh instruction was refused ; but 
everything that was contained ‘in it was given in a more full and 
satisfactory form in the ninth instruction. 

The third instruction was rightly refused. It told the jury the 
defendant was not liable, if the person who had the child in 
charge, by carelessness,“materially contributed to the child’s death. 
This was incomplete; it did not make the negligence the proxi- 
mate cause, nor did it say anything about the requirement of care 
and caution on the part of the defendant. 

;_ It is alleged as error, that plaintiff on the trial was permitted 









to introduce evidence to show that there was no fence along the 
road where the child was killed. It is argued that our statute in 
relation to fencing was intended to prevent cattle from straying 
on the track, but not to guard against children coming thereon. 
This same question arose in Wisconsin, in Schmidt v. The Mil- 
waukee and St. Paul Railway, 23 Wis. 186, and the case turned 
and was decided upon the fact that the company had omitted to 
comply with the statute requiring it to-fence. That case was like 
this: The company had built its road, cutting the mans farm in 
two ; only the house there was further from the road than in this 
case. There was a path leading from the house across the road 
to the other portions of the premises, on which path the child was 
injured, the same as there was here leading from the 
house to the well, near which this child was_ killed. 
In answer to the argument that the statute was not in- 
tended to apply to such a case, the court said that it must in the 
first place be remembered that the statute imposed upon all rail- 
road companies the positive duties of erecting and maintaining 
good and sufficient fences on both sides of their roads, with gates 
or bars therein, and farm-crossings for the use of the proprietors of 
the adjoining lands. That was a clear, distinct and precise duty 
imposed by the legislature ; and the failure to perform it in the case 
was the sole cause of the injury,—for it was found that a fence 
would have prevented the accident. The facts in the case showed 
that for more than a year the company had run its trains over the 
road, neglecting all the while to build a fence at the place ;—omit- 
ting to do not only what the law required, but common prudence 
demanded should be done, as well for the protection of persons 
travelling on the road, as for the security of the domestic animals 
of those residing along the track, and the safety of children ex- 
posed to its dangers who were incapable of taking care of them- 
selves. When the company neglected to perform its duty, did it 
not necessarily assume responsibility for all damages which might 
result from that cause. Could the court make an exception to this 
general liability, when an infant was injured solely in consequence 
of the want of a fence? Would it not be an unwarrantable re- 
striction of the statute to hold the duty imposed upon the com- 
pany of maintaining a fence along its road, had no reference to 
children ? 

The court said that if the mere verbiage of the statute was 
looked to, it might be concluded that the obligation of the law 
was solely for the protection of domestic animals, and yet it had 
been held that the law had a broader application, and was in- 
tended as a police regulation to secure the safety of passengers. 
It had been extended to cases which, if not clearly within the let- 
ter, were certainly within the spirit of the law, and the conclusion 
was arrived at, that it was in direct harmony with the principle and 
reasoning of the cases, to say that the statute embraced the protec- 
tion of children. 

The same doctrine seems to prevail in England. In Singleton 
v. Eastern Counties Railw. Co., 7 C. B. (N. S.) 287, it is assumed by 
the judges, that if the children had strayed upon the railroad track 
through the fence, at a place where a rail was off, which fence the 
company was bound to keep in repair, this would be such an act 
of negligence as would render the company liable. Williams, J., 
in his opinion said: ‘ There was nothing to show how the chil- 
dren got on the railway. All was mere conjecture and surmise.” The 
plain inference from the case, however, is that if it had appeared 
that the child passed on the track through a defective fence which 
the company was bound to keep up, then the action might have 
been maintained. 

It is unnecessary to go the length of the Wisconsin case in this 
decision, or to hold that the statute imperatively requires that a 
fence should be constructed for the protection and safety of -chil- 
dren. Unquestionably when the law enjoins a duty, and com- 
mands a company to build a fence along the line of its road, where 
it runs through a man’s farm, the omission to build is a breach of 
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that duty which it owes to those for whose protection the fence 
was designed. While it may be primarily intended to secure one 
object, it may incidentally have an effect on others. All must go 
together in determining the measure of the obligation. But under 
certain exigencies, prudence would demand what was not positively 
enjoined by the strict letter of the law. Thus, exposing dangerous 
machinery where children are liable to play with it, and get hurt by 
it, might render the owner liable, though the children had no right 
to touch or interfere with it. So, running a railroad close to a 
man’s house where the family and children resided, would require 
that certain safe-guards should be used to shield them from dan- 


ger. 

There was no instruction asked for or given on the question of 
fencing. It was merely introduced in evidence as an element con- 
ducing to show negligence ; and under all the circumstances, as the 
company had built its road close tothe house, and was aware that 
the family resided theré, I can not say that it was error. Owing to 
the danger at that particular place, made so by the company’s act, 
a corresponding obligation devolved upon it. 

Upon a full review of the whole record, I can not see any such 
error as would justify a reversal. 

Judgment affirmed ; all the judges concur. 


NoTE.—The authorities hearing on the main question involved in the fore. 
going opinion, are far from being harmonious, but it is believed that the re- 
sult there reached is in accordance with the weight of authority in the United 
States, and that the tendency of the decisions in states where a contrary doc- 
trine has been held, is in that direction. In a very valuable note to Railw. 
Co. v. Bohn, 12 Am. Law Reg. 756, Judge Redfield attempts to reconcile 
these conflicting decisions, by separating them into three classes. In the first 
class he embraces cases “‘ where the child is found in a place where he had no 
right to be, and where there was no antecedent reason to expect he would come, 
and where the injury was inflicted before the other party had any knowledge, 
or expectation that he was in peril.’ In the second class he places cases “* where 
the child is very young, and by no means fully competent to guard against all 
the perils of the way, but where nevertheless he is properly suffered to be 
abroad and is lawfully where he is found, and where he suffers from injury 
from the negligence of others; but which he probably would have escaped 
if he had been of full age and discretion.'’ The third class includes cases 
“where children are received as passengers on railways, and suffer injury by 
reason of the negligence of the servants of the company, and of their own 
want of wisdom and experience in escaping its. consequences.’ In the first 
class, Judge Redfield says,‘ the primary and chief fault lies at the door of 
those who have the child in charge, and there can be no recovery, unless in 
excepted cases hereafter noticed.'’ The ‘ excepted cases" thereafter noted, 
are ‘‘ where the defendant had reason to expect that children might come 
upon his works,"’ and does not so construct and use his machinery that no 
detriment would be likely to accrue to them. As this class of cases is ex- 
cluded by the rule itself, they can not be properly stated as an exception. The 
second and third classes are given as cases in which a recovery would be 
proper. 

The rule as stated by Judge Redfield, in regard to the first class of cases, 
rests in this country on the case of Hartfield v. Roper, 21 Wend. 615, and 
cases following it. In Boland and Wife v. The Missouri R. R. Co., 36 Mo. 
484, Judge Wagner characterizes the reasoning of Judge Cowen in Hartfield 
v. Roper, as “‘ harsh and repugnant to justice.’ The facts in Hartfield v. 
Roper, did not justify the verdict for the plaintiff, for there was no evidence of 
negligence on the part of the defendants. It was as Judge Cowen said, “a 
case of mere unavoidable accident." The injured child, an infant about two 
years old, was sitting in a public road in the country, unattended by any one, 
when he was run over by defendants, who was passing along the road in a 
sleigh. They were not driving very fast, and did not see the child until after 
it was injured. It was held that in such a case, where an infant of tender 
years was permitted to go unattended upon a public road, the parents of the 
child are guilty of gross negligence, and that the negligence of the parents is 
imputable to the infant, and that in such a case the defendants were liable for 
nothing short of voluntary injury or gross neglect. 

The most revolting application of the rule in Har‘field v. Roper, which we 
have found in the books, was made in Callahan v. Bean, 9 Allen. gor. A lit- 
tle boy two years and four months old, accompanied his father across the 
Street from his home to a candy shop for candy, which having been obtained, 
the father, first looking out to see that the street was unobstructed, sent the 
child home across the street unattended, as he had done several times before. 
As the child reached the middle of the street on his way home, he was run 





over and injured by 2 baker's cart, driven by the defendant down the street on 
a gallop. Hed, that the parent was guilty of such contributory negligence as 
would bar a recovery, and that the trial court properly directed a verdict for 
the defendant. 

In Wright v. The Malden, etc., R. R. Co., 4 Allen, 289, it was said that ‘‘ the 
fact that a child two years old is passing unattended across a public street, in 
a city traversed by a horse railroad, is in and of itself prima facie evidence 
of neglect in those who have charge of it ;"’ but that it isa fact open to ex- 
planation, and not conclusive. 

And in Mulligan v. Curtis, 100 Mass. 512, a more humane rule was recog- 
nized. Two boys, one three and a half, and the other nine years old, were 
sent ashort distance to a wood-yard to procure some wood, and as they were 
returning with the wood in their arms, the younger boy was run over and in- 
jured by a milk cart, driven by the defendant. He/d, that a non-suit on the 
ground of contributory negligefce was improperly directed. The court said: 
* It is undoubtedly true, that more care might have prevented the accident. 
But little children have a right to go in the street of a city for air and exer- 
cise, and if reasonable provision is made for their safety, are under the pro- 
tection of the law against wrong-doers who disregard their rights.” It was ac- 
cordingly held that it was for the jury to say whether reasonable provisions 
had been made for the safety of the child, and whether due care was taken o 


| him. . 


And in Lynch v. Smith, 104 Mas . 52, the supreme court of that state 
drifted still further away from the harsh doctrine of Callahan v. Bean. This 
was an action against a hackman, for negligently driving over a child four 
anda half years old, who was crossing the street on his way home from 
school at the time of the accident. It was held that it was a question for the 
jury to determine, whether his parents were guilty of negligence in permit- 
ting the child to go unattended on the street, and it being determined that 
he was properly on the street, he was only bound to use such reasonable care 
as school children of his age and capacity can; and that even though his par- 
ents were negligent in permitting him to go unattended on the street, yet if the 
child without being able tu exercise any judgment in regard to the matter, does 
no act which prudence would fo:bid, and omits no act which prudence would 
dictate, the negligence of the parents would be too remote, ‘ But" it was 
said, ‘‘ if the child has not acted as reasonable care adapted to the circum- 
stances would dictate, and the parent has also negligently suffered him to be 
there, both these facts concurring, constitute negligence which directly and 
immediateiy contributes to the injury, for which the defendant ought not to 
be required to make compensation.” 

The authority of Hartfield v. Roper is still recognized to a certain extent 
in New York, in a liberalized form. In Cosgrove v. Ogden, 49 N. Y. 255, it 
was held that it was not negligence fer se for a parent living on a quiet street 
where few vehicles pass, to permit a child six years old to go unattended on 
such streets, and that when a child of that age, so on such street, was in- 
jur -d by falling lumber, negligently piled in the street, it was for the jury to 
determine whether his parents had been guilty of negligence contributing to 
the injury. 

And in Ihl v. The Rail. Co., 47 N. Y. 317, a case very similar to Lynch v. 
Smith, supra, the doctrine of the latter case was affirmed. The court heid 
that it was not negligence fer se for its parents to send a child three years 
and two months old across an avenue, through which a street railroad ran, in 
charge of a sister nine and a half years old. In crossing the railroad track 
the younger child fell; the horses attached to the car struck him. and the 
wheels of the car passed over and killed him. The driver was not looking, 
and both the front and rear wheels of the car passed over the child. A mo- 
tion for a non-suit was denied. It was held that it was for the jury to say 
whether the parent was negligent under the circumstances, and that in order 
to bar a recovery the jury must find that both parent and the injured child 
were guilty of negligence, which contributed to the injury. If the child exer- 
cised proper care, and the driver of the car did not, no amount of negligence 
on the part of the parent would relieve the defendant from liability; and 
although the child did not exercise proper care, unless the jury found that its 
parent was negligent in permitting it to be so on the street, the defendan 
would, if negligent, be liable. And see McMahon v. The Mayor, 33 N. ¥Y 
647; Drew v. Sixth Avenue R. R. Co., 24 N. Y. 49. Where an infant be- 
tween three and four years old escaped through an open window, ceming to 
within four feet of the floor, that being his only means of egress, and was run 
over and injured in consequence of the negligence of the defendant's car 
driver, it was left to the jury to say whether the Parents of the child were 
negligent in permitting the child to escape, and it was held as matter of law, 
that a child of that age was incapable of forfeiting his remedy against a wrong- 
doer by reason of his own personal negligence. Mangam v. Prooklyn R. R. 
Co., 38 N. Y. 455. And to same effect see Pittsburg, etc., R. R. Co. v. Pear- 
son, 72 Penn. St. 169; Glassey v. Hestonville, etc.. R. R. Co., 57 Penn, St, 
172; Kay v. Penna. Railw. Co., 65 Penn. St. 269. 





594 CENTRAL LAW JOURNAL, 


[Vol. 2, No. 37. 





The courts of Pennsylvania make a distinction between actions by the in- 
jured child and those brought by its parents. Where the infant sues it is held 
that the negligence of his parents can not be imputed to him; but where the 
parent sues his negligence contributing to the injury bars the action. Rail. 
Co. v. Mahoney, 57 Penn. St.; Rail. Co. v. Pearson, 72 Penn. St. 169. 

The Pensylvania rule is generally followed in those states that reject the 
imputability of the parent's negligence to the child, but adhere to the rigid 
application of the doctrine of contributory negligence. Schmitt v. Milwaukee 
R. R. Co., 23 Wis. 186; Karr v. Parks, 40 Cal. 193; Meyerv. M. P. R.R. 
Co., 2 Neb. 337; Lynch v. Nurdin, 1 Ad. & El., N.S. 28. The Pennsylvania 
rule is indorsed by Mr. Wharton. Wharton on Negligence, 2 310, note 3. 
And see Shearman & Redfield on Negligence, 2 48a. 

Itis held in Indiana, in accordance with the New York and Massachu- 
setts rule, that the negligence of the parent or guardian is imputable to the 
child. Rail. Co. v. Vinings, Admr., 27 Ind. 513; Rail. Co. v. Huffman, 28 
Id. 287 ; Rail. Co. v. Bowen, 40 Id. 545. And such is the rule in Illinois, in 
avery mild form. Ross v. Innis, 26 Ill. 259; Chicago v. Starr, 42 Ill. 174; 
Pittsb. etc., R. R. Co. v. Bumstead, 48 Ill. 221; Chicago and Alton R. 
R. Co. v. Gregory, 58 Ill. 226 ; City v. Major, 18 Ill. 360. And see Brown v. 
Rail. Co., 58 Maine, 384. 

In England, to injure an adult, or what is sometimes an equivalent, an ass, 
or an oyster, in a place where they have no right to be, is actiomable, if the 
defendant by the exercise of ordinary care on his part might have avoided the 
consequences of the neglect or carelessness of the plaintiff. ‘Tuff v. Warman, 5 
C. B., N.S. 585; Davies v. Mann. 10 M. & W. 549; Mayor of Colchester v. 
Brooke, 7 Q. B. 377. But not so of an injury toa child of tender years ; it 
can be negligently injured with impunity, provided those who ought to guard 
it against harm fail in their duty. Singleton v. E. C. Railw. Co., 7 C. B., N, 
S. 287; Abbott v. Macfie, 33 Law J Exch. 177; Mangan v. Atterton, L. R. 1 
Exch. 239. But see Williams v. Great Western Railw. Co., L. R. 9 C. P. 157. 

The doctrine of Hartfield v. Roper, is wholly repudiated in Ohio, Vermont, 
Connecticut, Tennessee, Minnesota, Missouri and Pennsylvania. B. and I. 
Rail, Co. v. Snyder, 18 Ohio, 399; Robinson v. Cone, 22 Vt. 213; Penna. R. 
R. Co. v. Kelly, 7 Penn. St. 372; Daley v. N. & W. Rail Co., <6 Conn, 
591; Bronson v. Southbury, 37 Conn. 199; Whirley v, Whittemore, 1 Head, 
620; East Tenn. %. R. Co. v. St. John, 5 Sneed, 524 ; City v. Kirby, 8 Minn. 
169. Andsee East Saginaw R. R. Co. v. Bohn, 12 Am, Law Reg. (N.S.) 745: 
Meyer v. Mid. Pacific R. R. Co., 2 Neb. 337; Boland and Wife v. Missouri 
R. R. Co., 36 Mo. 484; O'Flaherty v. Rail. Co., 45 Mo. 70; Rail. Co. v. 
Gladmon, 15 Wall. 401; R. R. Co. v. Stout, 17 Wall. 657; B. and O. R. R- 
Co. v. State, 30 Md. 47; Lannen v. Albany Gas Light Co., 46 Barb. 264 
Bannon v. B. and O. R. R. Co., 24 Md. 108. 

Where the parent or guardian has taken reasonable precaution to restrain 
an infant and guard it against danger, reference being had to all the surround- 
ing circumstances, including the parents condition in life, and the child 
escapes into a dangerous place, and is injured by the negligence of another, 
no negligence can be imputed to the parent or guardian, and if the child ex- 
ercises ordinary care for one of his years and capacity, no blame attaches to 
him. If, on account of his tender years, the child is incapable of exercising 
any care or discretion, under such circumstances, none will be required. In 
this view all the authorities concur. Kay v. Penn. R. R. Co., 65 Penn. St. 
269; Pittsburg & C. R. ‘R. Co. v. Pearson, 72 Penn. St. 169; Philadelphia, 
etc., R. R. Co. v. Long, 75 Penn. St. 257; City of Chicago v. Major, 18 III. 
360; Chicago & Alton R. R. Co. v. Gregory, 58 Ill. 226; Mangam v. Brook- 
lyn etc., R. R. Co., 38 N. Y. 455; Lynch v. Smith, 104 Mass. 52; Schmidt 
_ v. The Milwaukee, etc., R. R. Co., 23 Wis. 186; O'Flaherty v. Union Rail- 
way Co., 45 Mo. 70; Ihl v, Forty-second St. R. R. Co., 47 N. Y. 317. 

Whether a child is personally negligent is to be determined by his age and 
capacity and not by that ofa person of mature years. Kerr v. Forgue, 54 Ill, 
482; Railroad v. Stout, 17 Wall. 657; Railroad v. Gladmon, 15 Wall. 401; 
Coombs v. New Bedford Cord Co., 102 Mass. 572; Lynch v. Smith, 104 Mass. 
52; Gray v. Scott, 66, Penn. St. 345; Brown v. Railroad, 58 Me .384; B. & O. 
Rail. Co, v. State, 30 Md. 47 ; Mangam v. Brooklyn, etc., Rail. Co., 38 N. Y- 
455; Sheridan v. Brooklyn, etc., Rail. Co. 46 N. Y. 39; Ihl v. Forty- 
second St. Rail. Co. 47 N. Y. 317; Costello v. Rail. Co., 65 Barb. 92; 
Reynolds v, Stout, 2 N. Y. Supreme Court, 644; Birge v. Gardiner, 19 
Conn, 507. But see Bellefontaine etc., Rai!. Co. v. Snyder, 24 Oh. St. 670, 
where it was held by a majority of the court that where an infant child, in- 
trusted to the care and custody of her sister about 20 years old, was injured 
through the negligence of the defendants employe, the parent could not re- 
cover for loss of the child's services, if tne elder sister failed to exercise the 
highest degree of care and caution, and that, too, without regard to her age 
and capacity. Day, C. J., and White, J., dissented on the ground that there 
was no negligence under the circumstances on the part of the father in send- 
ing the little girl to school in charge of her sister, and that the question as to 
whether the elder sister was guilty of negligence in taking care of the child 





should be determined by ascertaining whether she exercised due care for one of 
her age. 

The conclusion reached by the majority of the court seems to us to be 
against law, reason and humanity. Whether it was negligence to place the 
little child in her sister's charge, under the circumstances, is to be determined 
by her capacity to discharge the trust, and if that capacity was sufficient in 
law, and it was conceded to be, her failure to exercise a greater capacity was 
no fault of hers, or of the parent. It will not do to say that one may intrust 
achild properly to one of less than full capacity, but that it is negligence to do 
so where the person so in charge of the infant fails to exercise full capacity in 
guarding it against a negligent injury. Such a rule would not only debar the 
children of the poor from the privilege of schools, but from exercise in the 
open air as well. In large cities it would doom them to close confinement in 
dark tenement houses and filthy alleys. 

And, as necessarily growing out of the above rule, that which would not be 
negligent towards an adult of full capacity, may be gross negligence as ap- 
plied toa child. Phila., etc., R. R. Co. v. Spearen, 47 Penn. St. 300; Pitts- 
burg, etc., R. R. Co. v. Caldwell, 74 Penn. St. 421 ; Sheridan v. Brooklyn R, 
R. Co., 36N. Y. 39; Meyer v. M. P. Railw. Co., 2 Neb. 319; Squier v. Rail, 
Co., 36 N. Y. Superior Court Rep. 437; Schierhold v. North Beach, etc., R. 
R. Co., 40 Cal. 447. 

The doctrine of the principal case as to the exposure of dangerous machin- 
ery or structures in a place where meddlesome or thougktless children may 
interfere with it to their injury, is fully sustained by the following cases: Rail- 
road Co. v. Stout, 17 Wall. 657 ; Schmidt v. Milwaukee, etc., R. R. Co. 23 Wis. 
186; Lynch v. Nurdin, 1 Q. B 29; Britton v. Great Western, etc., Co., L. R. 7 
Exch. 130; S. C. 1 Eng. Rep. 381; Directors Railw. Co. v. Wanless 
L. R., 7 House of Lords 12,9 Eng. Rep. 1; Williams v. Great Western 
Railw. Co., L. R.g C. P. 157. This last case was a suit by a child four 
and a half years old for injuries received on defendants’ railroad at a point 
where by statute it was required to be inclosed. The failure to enclose was 
the only negligence shown against the company. There was no evidence to 
show how the child got on the track or how he conducted himself. He/d, 
that a verdict must be entered for the plaintiff upon the case reserved. Pol- 
lock, B.,said: ‘‘ Nowas to there being a non-performance of what was en- 
joined bythe act of Parliament, there is no doubt about it; and it is not for 
us to speculate on what was the precise intention of the legislature. * * * 
It is sufficient to say that the defendants have neglected to comply with the 
enactment.” And see further on this point, Chicago v. Mayor, 18 Ill, 360; 
Robinson v. Cone, 22 Vt. 213; Kerr v. Forgue, 54 Ill. 482. s.c. 5 Am. 146, 
note; Birge v. Gardiner, 19 Conn. 507, But see Manganv. Atterton L. R.1 
Exch. 239; Abbott v. Macfie, 33 L. J. Exch. 177; Chicago v. Starr, 42 IIl. 
174; Brown v. European, etc., Ralw. Co., 58 Me. 384; Flynn v. Hatton, 4 
Daly, 552, 43 How. Pr. 333; Holly v. Boston Gas Light Co., 8 Gray, 123. 

M. A, L. 








Defective Highway — Proximate Cause — Miscon- 
duct of Jury. 


JOHN H. CLARK v. INHABITANTS OF LEBANON.* 
Sapreme Fudicial Court of Maine, 187}. 


Present: Hon. JOHN APPLETON, LL. D., Chief Justice. 
Hon. CHARLES W. WALTON, 
«« JONATHAN G. DICKERSON, LL. D., 
“WILLIAM G. BaRROows, 
«WILLIAM WIRT VIRGIN, 
‘*  JouN A. PETERS, 





- Associate Justices. 


1. Obstruction in Highway frightening Horse—Liability.— When a horse, 
through fright at the striking of the carriage to which he is attached against an obstruc- 
tion in the highway, becomes uncontrollable, runs away and injures the driver by throw- 
ing him out, the defect in the highway is the proximate cause of the injury. 


2. The Misconduct of Jurors, when the parties to the suit are not in fault, is no 
ground for a new trial, unless it is probable that the party asking for it has been prejudiced 
by the ir egultrity. 


On exceptions and motion for a new trial. 

Case, for injuries occasioned by defective highway. While 
riding in the defendant’s town, the plaintiff's wagon struck against 
some “‘raised logs’’ in the traveled part of the road, on account 
of which his horse became uncontrollable, ran an hundred and 
twenty-five feet or more, when plaintiff was thrown out and 
injured. 





*From 63 Maine Reports, 393. 
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There was evidence tending to show that the horse, after run- 
ning the distance mentioned above, turned back ; but the plaintift’s 
unconsciousness, occasioned by the accident, rendered him unable 
to recollect whether he was thrown out before or after the wagon 
turned. 

The defendant’s counsel requested the presiding justice to in- 
struct the jury that ‘‘jf the horse became uncontrollable, and in 
that condition turned and ran back, and being so uncontrolled, 
threw the plaintiff out while turning back, the plaintiff could not 
recover.” The judge, however, instructed them that if there was 
a defect and want of repairs in the road, of which the town had 
reasonable notice, and the plaintiff was in the use of common and 
ordinary care, with a suitable team, and his horse, without his 
fault, by reason only of coming upon such defect within the limits 
of the actual traveled way, became frightened and uncontrollable, 
and in such condition, without the power of the driver to stop him, 
or direct his course or movements, ran away, and the plaintiff was 
by reason of such fright and running thrown out and injured, he 


can recover. The verdict was for the plaintiff for $900. To this | 


ruling, and the refusal to instruct, the defendants excepted. 

The testimony was introduced concerning the width of wagon 
wheels, and at a recess during the trial, some of the jurors meas- 
ured the width of the wheels of a wagon standing in the court- 
house yard. Defendants moved for a new trial on account of this 
alleged misconduct of the jury. 

George C. Yeaton, for the defendant, city, in support of the ex- 
ceptions, Titus v. Northbridge, 97 Mass. 265; Cook v. Charlston, 
98 Mass. 80; Babson v. Rockport, tor Mass. 93; Sanford v. Moul- 
ton, 51 Maine, 127. Andin support of the motion, cited Benson v. 
Fish, 6 Maine, 141; Whitney v. Whitman, 5 Mass. 405; Sargent 
v. Roberts, 1 Pick. 337; Hix v. Drury, 5 Pick. 302; Merrill v. 
Nary, 10 Allen, 416; Sheaff v. Gray, 2 Yeates, 275; Heffron v. Gal- 
lupe, 55 Maine, 563; Tyrrell v. Bristow, Alc. and Nap. 398; 
Peachman v. Carter, 21 Vt. 515; Samv. State, 1 Swan, 61 ; Brun- 
son v. Graham, 2 Yeates, 166; Farrar v. Ohio, 2 Ohio St. 54; State 
v. Smith, 6 R. I. 33; Deacon v. Shrieve, 2 Zab. 176; Hilliard on 
New Trials, Chap. 10, 2 19. 

Ira T. Drew, for the plaintiff. 

WALTON, J.—The defendants contend that if a horse through 
fright becomes uncontrollable, and while in that condition runs 
away and throws the driver out and injuries him, he cannot re- 
cover damages of the town, although a defect in the road was the 
sole cause of the fright. They insist that in such a case the de- 
fect is not the proximate cause of injury, that the fright, loss of con- 
trol and running away of the horse are intervening causes which 
crowd the defect back into causa remota. We think not. We 
think that in such a case the defect must be regarded. as the true 
proximate cause of the injury. Willey v. Belfast, 61 Maine, 569. In 
Marble v. Worcester, 4 Gray, 395, where a horse was frigtened, 
and became uncontrollable by the slight pitching into a hole in 
the road, and after running a distance of fifty rods, ran against 
and knocked down a stranger and injured him, it was held by a 
majority of the court that inasmuch as the person injured had no 
connection with the team, being neither owner, rider nor driver, 
and was at a considerable distance from the defect when struck by 
the horse, he could not recover damages of the city. But 
it was conceded that if the driver, or one riding in the sleigh, 
had been thrown out and injured, he could recover.‘‘ If the 
young man in the sleigh,” said Judge Thomas, ‘‘ had been car- 
ried fifty rods, and then thrown out and injured, no question of 
the liability of the city could have been raised.” 

Another ground, on which the defendants claim a new trial, is 
the alleged misconduct of the jury in measuring the distance be- 
tween the wheels of a wagon, after evidence had been introduced 
at the trial, as to the width of wagons. It is insisted that this was 
such misconduct as ought to give the defendant a new trial. We 


seems to us to have been a very harmless one. There is no pre- 
tence that the wagon measured was the one in which the plaintiff 
was riding at the time of the accident; and of course the jurors 
would understand that wagons differ in width. The misconduct of 
juries, where the parties to the suit are not in fault, is no ground 
for granting a new trial, unless it is probable that the party asking 
for it has been prejudiced by the irregularity. There is no evi- 
dence of prejudice to the defendants in this case, and we think it 
is not a case where prejudice is to be presumed. 

Motion and exceptions overruled. 





A State and an Individual as Joint Tort-Feasors. 
Satisfaction by the State, Satisfaction for the 
Individual. 


JOSEPH METZ v. SOULE, KRETSINGER & CO. 
Supreme Court of Iowa, March Term, 1875. 


Hon. JAMES BECK, Chief Justice. 
“* ‘Wo. E. MILLER, ! 
‘* CHESTER C. COLE, > Associate Justices. 
“« JAMEs G. Day, 


The plaintiff, a convict in the Iowa penitentiary, was put to work under the defen- 
dants, who had hired of the state the labor of the convicts of the penitentiary at the 
rate of forty-one cents per day. He was required by the foreman, and was sent 
by the prison guard, the foreman of the defendant’s being at breakfast, against 
his protest, to oil dangerous machinery, in which he was caught and his feet 
so badly injured that it was necessary to amputate both of them, Having 
been subsequently pardoned, he petitioned to the legislature claiming that he 
had been injured while acting under the direction of an agent of the state, and 
an act was passed for his “‘ relief,’’ awarding him a pension $150 per annum, payable in 
monthly installments ,without any definite stipulation as to its continuance. This “‘reliéf”’ 
the plaintiffaccepted, and the monthly installments were regularly paid tohim. //e/d, that 
the state and the contr@ctors, were joint tort-feasers, and that the granting by the state, 
and acceptance by the plaintiff of this “ relief,’” amounted to an accord and satisfaction 
of the plaintiff’s demand, and that he could not recover of the defendants. 


Appeal from the Des Moines District Court. 

The plaintiff, a convict in the Iowa penitentiary, claims of the 
defendants, contractors of the penitentiary, the sum of $20,000, 
alleging as grounds thereof that defendants owned and were run- 
ning a large amount of machingry, shafting, etc., in said peniten- 
tiary, which was negligently, carelessly and dangerously con- 
structed, coupled and managed, and that plaintiff while at work 
‘about said machinery under the orders and directions of defend- 
ants, on account of the dangerous construction and management 
of the shafting, was caught and severely injured. : 

The defendants among other defences allege that plaintiff pre- 
sented to the Fourteenth General Assembly of the State of Iowa, 
his petition praying of the state relief on account of the injuries 
sustained, claiming in his petition, that at the time of receiving the 
injuries he was acting under the orders of the officers and guards 
of the Iowa penitentiary at Madison, and that the injuries were in 
consequence of the negligence of such officers, and that the state 
was responsible therefor. And that said general assembly passed 
anact entitled “‘ An Act for the relief of Joseph Metz,” approved 
May 8th, 1872, appropriating out of the state treasury one hundred 
and fifty dollars per annum, payable monthly. That the act went 
into force May gth, 1872, and that Metz accepted said sum in sat- 
isfaction and accord of his claim against the state. There was a 
jury trial, and a verdict and judgment for plaintiff for $4,250.00. 

Defendants’ appeal. 

Craig & Collier, and McCrary, Miller & McCrary, for appel- 
lants; Gil/more &» Anderson, for appellee. 

Day, J.—It was proved at the trial that the plaintiff caused to be 
presented to the Fourteenth General Assembly of the State of Iowa, 
a petition asking for pecuniary relief on account of the injuries for 
which he now sues, claiming that he was acting in obedience to 
the order of an agent of the state when he was injured, and that, 
though he had protested against doing the work which caused his 





think not. The proceeding, through not, perhaps, strictly proper, 


injury, he was peremptorily ordered and compelled to do the same, 
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and that the state should be responsible for the act of its agent. 

It was further proved that a bill was passed granting Metz one 
hundred and fifty dollars per annum, payable monthly (see pri- 
vate Acts of 14th General Assembly, page 117), and that plaintiff 
had been receiving $12.50 a month under said act. The defend- 
ants asked the court to instruct the jury as follows: ‘If plaintiff 
made application by petition to the general assembly of the state 
of Iowa, on account of his said personal injuries received while a 
convict in the Iowa penitentiary, and in such petition claimed re- 
lief on the ground that he sustained said injuries while acting in 
obedience to the orders of an agent of the state, under whose con- 
trol he was in said penitentiary, and that though he protested 
against doing the work he was ordered to do by an agent of the 
state, yet he was peremptorily ordered to do the same by the agent 
of the state, and claimed relief on the ground that the state was 
responsible for the damage done his person by said injuries, and 
if upon such application of Metz, the general assembly appropri- 
ated out of the state treasury the sum of one hundred and fifty 
dollars per annum, payable monthly, by an act approved May 8th, 
1872, and if Metz since has in fact received such monthly pay- 
ment under said act, that would be in law a satisfaction of his 
damages on account of said personal injuries, and the plaintiff 
can not recover in this suit.’’ The court refused this instruction, 
and charged that ‘the fact that plaintiff petitioned the legislature 
of the state for relief on account of his injuries, does not estop 
him from setting up his claim for damages, in this suit, and the 
granting his prayer for relief by the legislature of the state, does not 
in law amount to an accord and satisfaction of plaintiff's claim 
for damages set up in this suit." The defendants excepted to 
this action of the court, and assign it as error. 

The instruction asked should have been given. The plaintiff, 
by prosecuting his claim against the state as a wrong-doer, in the 
only way available to him, and by accepting the benefits of the 
act passed in his favor, is estopped to deny that the injury occurred 
through the wrongful act of the state. The most that he can now 
claim is that the defendants are jointly wrong doers, and with the 
state jointly liable for the injury inflicted. 

It is well settled that an accord and satisfaction by one of sev- 
eral wrong-doers is a satisfaction as to all. Merchants’ Bank v. 
Curtiss, 37 Barbour, 317; Ellis v. Bitzer, 2 Hammond, 263; Bron- 
son v. Fitzhugh, 1 Hill, 185; Gilpatrick v. Hunter, 24 Maine, 18, 
Thurman v. Wilde, 3 Perry and Davison, 289; Walker v. 
McCuflough, 4 Greenleaf, 422; Turner v. Hitchcock, 20 Iowa, 310. 
We deem it unnecessary to elaborate this case beyond a citation of 
these authorities. They seem to us to be decisive of the case, and 
conclusive that the instruction asked should have been given. 
These can be but one satisfaction fora wrong. The law consid- 
ers that the one who has paid for the injury occasioned by him, 
and lias been discharged, committed the whole trespass and occa- 
sioned the whole injury, and that he has therefore satisfied the 
plaintiff for the whole injury which he received  Gilpatrick v. 
Hunter, 24 Me. 18. In the view we have taken of the case, it is 
unnecessary to consider and determine the numerous other errors 
assigned and argued. REVERSED. 








Selections. 


PRIORITIES BETWEEN CREDITORS.—In the recent case of The 
British Mutual Investment Company v. Smart, 23 W. R. 724, 
Vice-Chancellor Hall decided that creditors of a devisor of 
real estate were entitled to have the estate applied in payment 
of their debts, in priority tothe claim of persons in whose 
favor the devisees had charged their interest in the estate, by 
means of a deposit of the title deeds, accompanied by a writ- 
ten memorandum of charge, the depositee having no notice of 
the claims of the debtors. The Vice-Chancellor admitted that if 
there had been a conveyance of an equitable estate the mortgagee 
would have been entitled to priority, sothat the distinction appears 





to be of a highly technical and unsubstantial nature. The Vice- 
Chancellor founded his decision upon that of Vice-Chancellor 
Kindersley in Carter v. Sanders, 2 W. R. 325; 2 Drew, 248, in 
which that learned judge is reported to have said——‘ The personal 
representative of a creditor can not, it is true, pursue the title 
deeds in the hands of an alienee, where the heir has conveyed 
the legal estate, or all the interest the heir had; but that principle 
does not apply to a case where the deeds were merely deposited 
with a creditor for advances.’’ Vice-Chancellor Hall said that 
that case ‘‘ has been received as the law of real property from that 
time (1854) up to this, without having been denied or questioned.” 
On Thursday, last week, Vice-Chancellor Hall’s decision was re- 
versed by the lords justices, thus in effect reversing the decision 
of Vice-Chancellor Kindersley in Carter v. Sanders. Their lord- 
ships thought that the principle, that the right of the creditors of 
an ancestor or testator, to follow his legal real assets into the hands 
of his heir or devisee, is barred by a dona fide alienation by the 
heir or devisee before action brought or suit commenced, applies 
equally when an equitable mortgage has been made by the heir 
or devisee, whether by deed or by deposit of title deeds. It 
was not, however, necessary to go so far as this for the 
decision of the actual case before the court, since the es- 
tate of the devisees being only an equitable one, it was 
sufficient to say that the court, which extended to an equitable 
estate the liability to the testator’s debts, would at the same time 
extend to it that protection to which it would have been entitled had 
it been a legal estate. We may observe that in Ax parte Baine 
(1 M. D. & De G. 492), it was decided by the court of bankruptcy 
that a deposit for value of title deeds by an heir-at-law gave the 
depositee a good charge on the estate as against the creditors of 
the ancestor; but this decision does not appear to have been cited 
to Vice-Chancllor Kindersley in Carter v. Sanders. And in Coope 
v. Cresswell (15 W. R. 244, L. R. 2 Ch. 122), there is this dictum 
of Lord Chelmsford: ‘“‘ Under the statute the liability attaches upon 
the land and not upon the person, except in case of alienation, 
and therefore, although the trustees are not liable to the debts of 
the devisor, yet the creditors may through them make the land 
available for the satisfaction of their debts. Upona judgment ob- 
tained against the trustees execution would, of course, extend to 
the whole estate. But if any beneficial interest in it had been dona 
fide aliened before action brought, I think this court would, upon 
application being made to it, prevent the interest so aliened 
from being affected by the executon. Carter v. Sanders does 
not appear to have been then cited. The latter case, however, is 
referred to in the text-books (such as Dart’s Vendors and Pur- 
chasers, vol. 2, 4th ed., p. 571, and Williams on Real Assets, p. 
25) as laying down the law on the subject, so that its reversal by 
the Court of Appeals is worthy of note —[ The Solicitor's Fournal. 





Correspondence. 
IS A MAN SENTENCED TO THE PENITENTIARY FOR LIFE DEAD IN 
LAW? 
LIVINGSTON, TEXAS, August 26, 1875. 
Epirors CENTRAL Law JouRNAL :—I notice in your journal of 
the 13th inst., the following item, clipped from the Legal Chronicle, 
viz. : 
“A California judge has decided that the wife of a man in 
prison for life is a widow in law. Upon application of Mrs. King 
for a distribution of her father’s estate, on the ground that she was 
a widow, her husband being in Sing Sing for life, Judge Myrick 
held that she no longer owed allegiance to King, as his wife; that 
he was dead in law; that he had no civil rights; if he had an estate 
it was subject to administration; if he had children he had lost 
their guardianship and they owe no duty to him. The judge de- 
creed a distribution if her father’s estate, and very wisely, too.” 
We take it as evident that the opinion ofa court is open to criti- 











cism, even should the amateur Critic be only a tyro in law. 
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We hold, that although a conviction for a felony be a good 
ground for a divorce, yet we certainly fail to agree with the learned 
judge in his extreme view that it should operate as a divorce, fer 
se. In this case, we think the Chronicle is a little mistaken as to 
the facts. If wecorrectly remember, King was sentenced to inety- 
nine years. Although it would appear to the observer that the 
punishment is the same as stated by the Chronicle, yet we take it, 
that, being sentenced for only a ¢erm of years, that term presumably 
reaches a termination before the death of the convict. The will 
of Mrs. King’s father made certain bequests to Mrs. King, to take 
effect after the death of King. Ishe deadin law? If so, then we 
hold, that were he pardoned by the executive, such pardon would, 
in effect, be the creation of a zew man. Should the proper power 
see fit to restore King his liberty, we hold that it would also restore 
to him all his rights possessed before his conviction. In this view 
of the case, he is certainly not dead in law, because his property 
would be restored to him. 

Take this view: The court holds that King’s estate is subject 
to administration. Would it be possible, under the circumstances 
to probate a will of the deceased (?) made before sentence was 
passed on him? When did hedie? Was it upon the finding by 
the jury, conviction, or, was it when the court passed its sentence? 
Certainly, if dead at all, then the latter. Well, couldn’t he have 
made a will and testament after conviction, and before sentence 
had been passed by the court ? 

If an administration be had upon his estate, and he afterwards 
be pardoned, his property having gone to his heirs, from whom 
can he recover it back? We can hardly concur with the judge 
who judges convicts dead. We may almost say he commits “‘ aju- 
dicial murder,” for we think King dead only in the mind of Judge 
Myrick. Tom.- 


CoMMENTS.—As we desire to throw all the light possible on this 
remarkable case, we quote the following concerning it from the 
Albany Law Journal: 

Some two or three years ago, at the termination of a day's proceeding in a 
divorce suit, at the chambers of Judge Sutherland in New York, the defend- 
ant, King, shot and killed one O'Neil, on the ground that he had instigated 
the action. King was convicted of murder in the second degree, and sen- 
tenced to imprisonment for life. Mrs. King thereupon claimed to be a widow, 
under the provision of the Revised Statutes of the State of New York (2 R. 
S. 701, # 20), that ‘‘a person sentenced to imprisonment in a state prison for 
life, shall thereafter be deemed civilly dead ;'’ and as such entitled, under the 
provisions of her father’s will, to an estate in California. Judge Myrick, of 
the Probate Court of San Francisco, has sustained her claim, holding that she 
isa widow under the laws of New York, and, therefore, by the comity of 
States, she is to be so regarded in California. We have not seen the judge's 
opinion, if he wrote one, and are not informed of the reasons by which the 
conclusion was supported. But we venture the opinion that his decision was 
correct, 

Supposing King to have been sentenced for ninety-nine years, 
we can not agree with our correspondent, that such term presuma- 
bly reaches a termination before the death of the convict. We do 
not think that any court is under obligation, in this age of judicial 
enlightenment, to indulge in a presumption utterly at variance 
with universal experience, especially where to do so may be to de- 
feat justice instead of promoting it.—[Ed. C. L. J. 

“‘ THERETOFORE.”’ 
MEMPHIs, TENN., Sept. 2, 1875. 

Epitors C. L, J.:—You will find the word “ theretofore,”’ on p 
499 of Worcester’s Unabridged Dictionary, edition of 1872, where 
it is noted as being “rarely used.” P. 

We take it back. It is there. We thought it was not.—[Ed. C. 
L. J. 

JUDGE SAWYER’S CHARGE IN THE LEE CASE—FRAUDS BY AGENTS 
OF LIFE INSURANCE COMPANIES. 
LOUISVILLE, Ky., Sept. 6th, 1875. 

Epitors CENTRAL Law JouRNAL:—When, in August last, I 
Wrote a short criticism upon Judge Sawyer’s charge in Lee v. 


Guardian Life Ins. Co., 1 had no purpose, of course, to provoke 
a discussion with yourself, and I do not write now again merely to 
have the “last say ;"’ but the small space I felt at liberty to ask in 
my previous letter being so entirely inadquate to the discussion of 
the question, or to the presentation of an argument in the prem- 
ises, something more than that letter may seem admissible, since 
the appearance of your editorial on pages 566-7. 

It is, as I presume will not be disputed, well settled law that the 
ordinary insurance agent, who solicits and takes applications in 
the ordinary way, is a gezera/ agent of the constituent company, 
and not merely a special agent. May on Insurance, page 126; 
citing Post v. Etna Ins. Co., 43 Barbour, 351; Story on Agency, secs. 
17 to 23. Being a genera/ agent, his company is bound by all his 
acts, within the affarent scope of his authority. Story on Agency, 
sections 126 to 133 and 73. And the applicant need not enquire 
into any limitations upon that authority because he may presume 
that it is co-extensive with that of the company itself, and it can 
not, therefore, be gross negligence for him to fail to m:ke enquiry 
about it. Insurance Co. v. Wilkinson, 13th Wallace, 222, and 
authorities therein cited ; Story on Agency, section 73. 

Being a general agent, the principal is bound, though the agent 
do, without the applicant’s knowledge, transcend his authority, the 
ageni and not the applicant, being bound to the principal for the 
damages resulting to the latter, from a violation of his duty, not ex- 
ceeding his authority. Story on Agency, section 126, 217 c. 

This is all well settled law outside of the courts of Massachusetts, 
and Rhode Island, and Judge Sawyer, who seems to agree in hold 
ing if the agent violate his duty to his compnay, that not the agent 
but the innocent applicant shall, by losing his indemnity, pay the 
damages occasioned by such violation. This is certainly the effect 
of the charge of Judge Sawyer, for there was never any dispute 
that if the applicant knowingly participated in the agent’s wrong- 
doing, he.could not, and ought not to recover. 

There would seem to be three classes of thinkers upon the sub- 
ject. The first say, that upon the known habits of insurance com- 
panies and their agents, and their known course of business, the 
people seem to need some protection against those plausible and 
well equipped solicitors. This class includes the Supreme Court 
of'the United States, and the great majority of the state courts as 
before shown. The second class are those who say that the insu- 
rance companies, being great public benefactors, seem to need 
some protection against the people. This class includes. the courts 
of Massachusetts and Rhode Island, who formed and announced 
a judicial policy in the premises under very different circum- 
stances from those now existing, and will not change that policy 
to meet the new state of things. And the ¢hird class are those 
who, like Judge Sawyer, not only think the insurance companies 
need protection against their applicants, but also think they need 
protection against themselves, and their agents who are a part of 
themselves. See his language as before cited, to the effect that 
otherwise the companies would be at the mercy of their numerous 
agents. 

Each of these classes rule the law so as to effectuate their no- 
tions, and the two last, in doing so, ignore the before-mentioned 
fundamental principles of the law of agency as applicable to in- 
dividuals, while the first class do not, though they are equally as 
emphatic in denouncing and remedying frauds by applicants upon 
the companies. When, however, it comes to the question of mak- 
ing the applicant and not the company suffer for the delinquen- 
cies of the agents of the latter, the first class refuse to do s®. 

Hannah Lee’s husband may have been guilty of fraud, and 
she may not have been justly entitled to recover in her case, but I 
have never pretended to discuss that question. I have only crit- 
ticised what I regarded, with all deference, as the wrong and 
vicious tendency of the general remarks of the learned judge in 
his charge in the case. 

If by “high judicial tone” you meant to speak of the calmness 
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and dignity of his utterances, and the impartiality of his feelings, | held that such withdrawal was an acceptance of the tender and satisfaction of th 
apart from the soundness of his law, I have never called these | the debt sued on. th 
in question, and have been quilty of no impropriety in alluding to} Contributory Negligence—Injury to Employee of Bridge Co. fi 
your use of that phrase, but that sort of ‘‘tune,”’ of course, gives —Sullivan’s Admr. v, Louisville Bridge Co., p. 81. Suit for damages for loss 
to the charge no exemption from criticism, if otherwise it is open of the life of Sullivan, who was employed in passing stone, while standing on M 
to it. a narrow platform, over ve ata of the oe river, we the tg sor te of de 
P . abridge. The breaking off of a fragment of a piece of stone he was pass- al 
You admit that, in Mahone v. Amer. Life Ins. Co., 4 Ins. Law ing, aaa him to site his ais aa he fet into the water re st re 
Jour. 291, the Supreme Court of the United States oppose the views | growned. Judgment below for defendant. Plaintiff's appeal. He/d, that as in 
of Judge Sawyer as to “ opportunity ;"’ but you declare that their | the deceased had been at work for several days in the same position, and pe 
expression to that effect is ‘‘a dictum.’’ Well, I will not say to | knew what the danger was, and voluntarily continued the work, he was guilty 01 
you what I should have been tempted to say if Judge Sawyer had | of contributory negligence in not protecting himself, and that therefore there ca 
so characterized it, ‘ Any port in astorm,”’—but I will say that could be no recovery. The syllabus and tabulated list of authorities cited is 
when you read all the cases cited in my former letter, you will, pro and con in this case, occupy four pages. In some other cases the waste 
I believe, conclude that that “dictum,” of the supreme court | Valuable space is still greater. " 
is far better /aw thanis the learned judge’s charge in the portions | Tr@de-Mark—Proof of Dangerous Character of Article Pro- . 
excepted to. tected by Trade-Mark.—Laird v. Wilder & Co., 131. Opinion by Har- : 
* send not add in closing. that I h b hy of ate. | din, C. J. Petition for injunction of G. W Laird proprietor and manufac- A 
g, tha ave been guilty of no disre- | sae dae . i 5 ‘ m 
. Bee z : s ; | turer of “ Laird’s Bloom of Youth or Liquid Pearl,” to restrain Wilder & 
ect to Judge Sawyer in pointing out wherein his views differ so | Co. from appropriating the design of the package in which that preparation S) 
widely from the almost universal rulings of his judicial brethren, | was put up. The court held on the facts proven, that Laird, in putting his el 
and especially from those of his immediate superiors—the Supreme | compound on the market, with the assurance that it was “ free from all min- - 
Court of the United States. Neither can I admit that I have not | eral and poisonous substances,” was “ deliberately engaged in the perpetra- 8% 
correctly read his opinion in so far as I have presumed to criticize | tion of a fraud, which in a court of equity should be rebuked rather than th 
it. In those parts of it he simply holds, that in order to bind his upheld or protected, on the principle that he who asks equity must come with , 
company the agent must precisely follow his instructions, while I | Pure hands.” . 2 
have attempted to show that the prevailing opinion in this country | _l#¢! —By Members of a Church Committee—Jurisdiction of of 
is in harmony with the well understood general rules in the law of a Church Matters.—Lucas v. Case, p. 297. Opinion by Peters, ot 
5s ‘ . J. Action against members of a committee of a Congregational Church, for 
agency, that the company #s bound whether their agent violated libel contained in their report upon charges of improper and unchaste language the 
his instructions or not, provided the applicant was innocent and alleged to have been ‘used to a female member of the church by the plaintiff. The sa 
the agent acted within the apparent scope of his authority, which | plaintiff, acting as his own counsel, cited only the following authorities : St. I 
authority the applicant had the right to presume was coextensive | Luke, ch. 7, verse 45 ; St. Matthew, ch. 12, verse 37; Id., ch. 24, verse 3; Jose- a 
with that of the company itself. Then if the agent violated his | phus, ch. 11,sec. 5; Millennial Harbinger, vol. 5,p 58; Rogers v. Hall, 4 Watts, : 
duty to the company who selected and employed himand sent him | 459: 2 Starkie, 33. Counsel for defendants cited a number of reported cases. , 
out, he must be held responsible to it for the damages, and the The court held, that where a number of persons have voluntarily associated a 
innocent victim of his wrong-doing must not be so held, and this themselves together as a society of Christians, such society has the exclusive - 
Sit sein eller cole: ue shoes acacees of denving hi lief right to deal with defaulting members, and the court can not revise or control 
" 8 . y P SRE BM FENes | each jurisdiction. Every person entering such society voluntarily aod im- K 
on his policy. pliedly, if not expressly, covenants to conform to its authority and discipline, the 
In reaching this result the courts, no doubt, used as a prime | Words written or spoken in good faith in the regular course of church disci- tic 
factor the indisputable truth that the agents of insurance com- | pline, to or of members of such society, are, as among members, privileged TI 
panies generally were much “ sharper " in their specialty than the | communications, and are not actionable without express malice. See York for 
people with whom they deal. _— Very respectfully, W.E. | ¥- Pease, 2Gray 282; Dunn v. Winters, 2 Hump. 512. “ 
a 2 x Emancipation of Slaves—Their Right to Fund arising from us 
their Hire under Will of their Liberator.— Neeley v. Merritt, p. 346. 
Recent Reports. Opinion by Lindsay, J. Slaves were emancipated by the will of their owner, Cl 
REPORTS OF SELECTED CIVIL AND CRIMINAL CASES DECIDED IN THE | providing that they should be hired out by the executor, until a sufficient sum O; 
COURT OF APPEALS OF KENTUCKY. By W. P. D. BusH, Reporter. | should be raised to send them to Liberia. By a codicil, the time was fixed pr 
Vol. 9. Containing cases decided at Summer and Winter Terms, 1872, | for their departure to Liberia in 1870, After the adoption of the 13th amend- to 
and Summer Term, 1873. Louisville: John P. Morton & Co. 1875. ment to the cor stitution of the United States, they brought suit against the ; 
This handsome volume, containing one hundred and thirty-two cases, is g | ¢xecutor for the fund in his hands, arising from their labor under the provisions lig 
credit to its publishers, and, with one or two exceptions, to the reporter. We of the will. The court held that they had a vested interest in, and were en- Da 
can not help suggesting that the use of one hundred and twenty pages for the titled to the fund, but not as against the executor in such capacity, but as ful 
index has rather too little of the mu/tum in parvo principle for an index ; and | ‘Tustee, and that the sureties of the executor on his bond were not liable. = 
the effect would be rather confusing to the reader, making it uncertain which Life Insurance—Powers of General Agent.—Miss. Valley Life 
was the book and which was the index, but for a happy idea of the reporter | Ins. Co, v. Neyland, p. 430. Opinion by Lindsay, J. A general agent has 
in using four additional pages—for the insertion of a ‘‘ sub-index,"’ or an index | the right to waive payment of a premium in money, and in lieu thereof take f 
to the index. a note, or undertake the payment of the premium himself, notwithstanding a of 
The tabular arrangement of the authorities cited in briefs of counsel, takes | clause in the policy that it shall not be binding until the first premium is paid tes 
up space which might be otherwise better used, but is no doubt quite conve- | in cash. ma 
nient for purposes of reference. Many of these citations are not relevant to Railroad Company—Director is Trustee—Purchase of Road by du 
the questions discussed by the court. The chief excellence of the volume lies | Director at Judicial Sale.—Covington & Lexington R. R. Co, v. Bow- tax 
in the brevity of the opinions. ler’s Heirs, p. 468. This case, although irfvolving very large interests, and 17 
The yolume is embellished by. brief memoirs of the venerable Chief Jus- | employing the services of no less than seventeen attorneys, decides little that act 
tice George Robertson, and of the late Chief Justice Mordecai R. Hardin. | is new or of unusual interest. The syllabus and list of citations occupiest } 
The small-cap head-lines to the several sections of each syllabus, indicating | mine pages of the volume, and the whole case forty-two pages. The court in pre 
their contents, are very useful—the more so, because of the unnecessary length | a very elaborate opinion by Lirdsay, J., held that a director of a railroad Ills 
of some of them; but a little more care in making them catch-words, rather | company, who had bought the road at a judicial sale, in his own name, must a 
than statements of principle decided (« hich can thus the more readily be found } be held to have acted as trustee for the company, and the suit to recover ili 
in the head-note), would be an improvement. from his heirs the property of the company so purchased, was sustained. 
Tender of Currency—Withdrawal of by Plaintiff—Waiver.— | Many minor questions were decided, mostly on matters of practice. 
Wells’ Admr, v, Robb, p..26. Opinion by Lindsay, J. Where the plaintiff Negligenc e—Owner of Private Bridge not liable for Injury re- 
withdraws from the court currency notes which had been deposited as a | ceived t hereon.—Louisville & Portland Canal Co. v Murphy, Admr., p. 
‘ 522, Opinion by Pryor, J. A child five years old lost its life by falling 





defendant, under an unauthorized order of the court, it was 
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through a private bridge erected across the canal by the plaintiff. edd, that 
the court below erred in overruling defendant's motion to instruct the jury to 
find for defendant, as in case of a non-suit. 


Jurisdiction of the Court over Church Property.—Kinkhead v. 
McKee, p. 535. The courts may interfere when property of a religious body, 
dedicated to religious purposes, has been taken from its members by the mere 
arbitrary will of those constituting the judicature of the organization, without 
regard to regulations or constitutional restraint by which such property was 
intended to be protected. Those having control of church property under a 
particular church organization, have no power to transfer it to a different sect 
or denomination, or to divert it from the purposes from which it was dedi- 
cated, when in violation of the fundamental law upon which the organization 
is based. ‘s 

The institution known as Center College, was endowed upon condition that 
the Synod of Kentucky of the Presbyterian Church, should have the privilege 
of electing its trustees, the contract especially designating such Synod as “ the 
body of the Presbyterian clergy and elcers, in connection with the General 
Assembly of the Presbyterian Church in the United States of America, who 
meet annually as a synod in the state of Kentucky,” etc. Ae/d, that the 
Synod of Kentucky, adhering to the General Assembly, etc., had the right to 
elect the trustees ; and the court can not refuse to enforce this positive con- 
tract, even though the general assembly may have so far disregarded the or- 
ganic law of the church government as to compel many of the members of 
that church to throw off their allegiance toit. The facts show that in 1866 
two Synods were organized at Henderson, Ky., by different factions, each 
claiming to have the rightful authority to elect the trustees. The general as- 
sembly at St. Louis, in May, 1866, and again in May, 1867, recognized one 
of these factions and dissolved the other. The court examined the questions 
of difference between the two factions, which had been attempted to be set- 
tled by the action of the General Assembly, and decided in effect fhat the ex- 
ercise of such jurisdiction by the General Assembly was proper and legitimate, 
and having declared in support of the organization which elected the appel- 
lees (defendants below), as trustees, that organization became the only one 
filling the conditions of the contract of endowment. The petition of appel- 
lant, having been dismissed in the court below, the judgment was affirmed: 


Insurance—Void Policy—‘‘ Foreign ’’ Company. — Franklin Ins. 
Co. v. Louisville & Arkansas Packet Co., p. 590. The opinion in this case 
was delivered by Chief Justice Hardin. A contract of insurance made in 
Kentucky by a foreign insurance company, which has failed to comply with 
the conditions prescribed by the laws of the state as precedent to the transac- 
tion of the business therein, is void, and no recovery can be had thereon. 
The act of March 12, 1870, prescribing the terms and conditions on which 
foreign insurance companies are permitted to transact business within the 
state, is nota mere revenue measure, but is intended to prohibit the business 
itself, so far as carried on in violation of the act. 

Liability of County Judge for Misfeasance in office—Failure of 
Clerk to fill Blanks in Printed Form.—Kenneson v. Carpenter, p. 599. 
Opinion by Pryor, J. Where the clerk failed to properly fill the blanks in a 
printed form for a guardian's bond, the judge, and not the clerk is responsible 
to the party damaged. 

Liability of Bank Directors for Loss occasioned by their Neg- 
ligence—Special Deposit.—United Society of Shakers v. Underwood. 
Davenport v. Same, p. 609. Opinion by Lindsay, J. This case was vey 
fully noticed in 1 CENT. L. J. 250, C. A. C. 








Summary of Our Legal Exchanges. 
THE LEGAL GAZETTE, FOR AUGUST 27.* 

Succession Tax.—Mason v Clapp, United States Circuit Court, District 
of Massachusetts, before Shapley Circuit Judge. [7 Leg. Gaz. 277.] The 
testator died December 4th, 1867, leaving real estate to his widuw for life, re- 
mainder to plaintiff. The widow died’ June the 17th,1872. A succession 
duty was assessed upon plaintiff, which he paid under protest. He/d, that the 
tax had not “accrued "’ to the United States so as to be saved under section 
17 of the act of July 14th, 1870, from the general repeal contained in said 
act. 


Forgery of a Letter of Introduction.—Waterman v. People, Su- 
preme Court of Ilinois, opinion by Breese, J. [7 Leg. Gaz. 278, Ss. C., 67 
Ills. Rep.] In this case the defendant was indicted for the forgery of a letter 
of introduction, bespeaking the showing of courtesies to the bearer by rail- 
road officials, and promising to reciprocate the same, which purported to be 
signed by the superintendent of a railroad and canal company: AHée/d, that as 
the writing, if genuine, had no legal validity, and affected no legal rights, but 
was a mere attempt to secure courtesi€: on a promise of no legal obligation 
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to reciprocate them, it could not be the subject of forgery, and could not be 
aided by any averments in an indictment. 


AMERICAN LAW REGISTER FOR AUGUST, 1875.t 


Foreign Corporation—Capacity to be sued admitted by Gen- 
eral Appearance — Can not impeach its own Title, when. — 
Stanton v. Haverhill Bridge Co., Supreme Court of Vermont, opinion by 
Redfield, J. [14 Am. Law Reg. (N.S.) 469.] With note by Hon. J. F. 
Redfield. 1. The question of the competency of a foreign corporation to be 
sued is admitted by a general appearance from term to term and filing no 
dilatory plea. 2. A bridge corporation, which demands and receives tolls of 
travellers, is bound to keep its bridge and approaches in a safe condition for 
use, and can not excuse itself by impeaching its own title to maintain the 
same. 

Fraud—Devisee induces Testatrix on Death-bed not to Sign 
Codicil, by Devisee Orally agreeing to Convey.—Dowd v. Tucker, 
Supreme Court of Errors of Connecticut. Opinion by Park, C. J. [14 Am- 
Law Reg. (N. S.) 477.] With note by Hon. J. F. Redfield. 1. An aunt to 
the respondent, with whom she lived, and to whom by her will she had given 
.all her property, upon her death-bed desired to change her will and give a cer- 
tain piece of real estate to a niece, and had a codicil prepared for that pur- 
pose. Before signing the codicil, she wished to secure the consent of the 
respondent to the change, and had him called in for the purpose. After hear- 
ing her, he replied that she was weak and that she need not trouble herself to 
sign the codicil, but that he would deed the property to the niece and carry 
out her wishes. Trusting in his promise, she did not change her will. After 
her death, the respondent refused to convey to the niece. Ona bill in equity 
brought by her to compel him to convey, it was held that he took the property 
under a trust for her, which a court of equity would enforce. And held, too, 
that the case was one of fraud, it being clearly inferable from his refusal to 
convey after the death of the testatrix, that he made his promise to her with 
an intention not to perform it. 2. The procuring of property upon a promise 
which the party at the time does not intend to perform, is a fraud. And it 
makes no difference whether the property is real or personal. 


AMERICAN LAw TIMES REPORTS FOR SEPTEMBER. * 


Voluntary Conyeyances by Husband to Wife-—Barker v. Barker's 
Assignee, Circuit Court of U.S., Dist. of La. [2 Am. L. T. Rep.(N. S.) 386.] 
1. As a general rule a voluntary conveyance,made by a grantor in easy circum- 
stances and in no pecuniary strait, to his wife or children, can not be im- 
peached because voluntary, at the instance of creditors who became such 
long after the execution of the conveyance. 2. To impeach a conveyance 
made under such circumstances it must be shown to have been fraudulent, or 
made with a view to protect the property conveyed from future debts, 3. A 
deed not at first fraudulent may become so by being concealed from the pub- 
lic, so that the grantor gets credit by reason of his supposed ownership of the 
property so conveyed. 4. The Code of Louisiana gives no effect to an un- 
registered act of alienation as against ona fide purchasers or creditors. 5 But 
a general creditor of the grantor can not proceed to set aside a conveyance 
either really or constructively fraudulent, unless he has a lien on the property 
conveyed, or has reduced his claim to judgment. 6. But this rule does not 
apply to an assignee in bankruptcy. The adjudication of bankruptcy arrests 
the proceedings of creditors to obtain judgments. The assignee may there- 
fore proceed to impeach a deed of the bankrupt as fraudulent, although the 
creditors have not reduced their claims to judgment, and although they have 
no specific lien upon the property conveyed. 

Concerning Lunacy as Rendering Witness Incompetent — 
Pleading and Practice.—Coleman v. Commonwealth. Court of Appeals 
of Virginia. [2 Am. L. T. Rep. (N.S.) 590.] 1. All persons examined as 
witnesses must be fully possessed of their understanding ; that is such under- 
standing as enables them to retain in memory the events of which they have 
been witnesses, and gives them a knowledge of right and wrong ; and, there- 
fore, idiots and lunatics, whilst under the influence of their malady, not pos- 
sessing this share of understanding, are excluded. 2. A witness is no 
excluded by this rule merely because he isa lunatic. That is not enough 
er se to exclude him; but he must at the time of his examination be so under 
the influence of his malady as to be deprived of that “ share of understand- 
ing” which is necessary to enable him to retain in memory the events of 
which he has been a witness, and gives him a knowledge of wright and wrong. 
If at that time he has this share of understanding he is competent. 3. Of 
the competency of the witness in such case the court is the jadge, whilst the 
weight of the testimony and fhe credit to be attached to it is to be left to the 
jury. 4. Ona trial for forgery M. was introdu~ed as a witness for the com- 
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monwealth, and gave important testimony against the prisoner. He was ex- 
amined and cross-examined for two days, and neither the counsel nor the 
court suspected he was deranged, though they thought he was drinking 
deeply. After the conviction and sentence of the prisoner he moved for a 
new trial, on the ground that M. was deranged when he gave his evidence ; 
and it was proved that he had been deranged a few days before the trial, and 
within a few days after it, and so continued. But the judge who tried the 
prisoner overruled the motion, and certified that at the time of M.'s examina 
tion he was a competent and proper witness, and not laboring under any 
mental disability whatever. The proofs not showing derangement at the 
time of his examination as a witness, he was a competent witness ; and the 
judgment affirmed. 5. If in an indictment for forgery, the document alieged 
to have been forged is described in such manner as would sustain an indict- 
ment for stealing it, supposing it to be the subject of larceny, the indictment 
is sufficient. 6, In a prosecution for a felony, where the trial has been pro- 
tracted, and much evidence introduced, it will consume much time in prepar- 
ing a bill of exceptions, the court may properly refuse to delay the trial to 
permit the counsel to prepare the bill of exceptions, and postpone its prepar- 
tion until the case is submitted to the jury. 7, A public record must bea 
written memorial, intended to serve as evidence or something written, said, 
or done, made by a public officer authorized by law to make it; but that 
authority need not be derived from express statutory enactment. 8. When- 
ever a written record of the transactions of a public officer, in his office, is a 
convenient and appropriate mode of discharging the duties of his office, it is not 
only his right but his duty to keep that written memorial, whether expressly 
required so to do or not; and when kept it becomes a public document, a 
public record, belonging to the office and not the officer, 9. The warrant 
book of the sinking fund, kept by the second auditor in his office, of the 
transactions of the commissioners of the sinking fund of the state, is a public 
record, and is of itself evidence of what it contains, to be considered with the 
other evidence in the case. 10. Counsel in arguing the case before the jury 
refer to an instruction given by the court, and represent it erroneously. It is 
not error in the court to interrupt him, and state to the jury the instruction 
correctly. 


Copyright—Gratuitous Service of Author for Proprietor—What 
Constitutes Infringement of Notes—Equity Practice in Copyright 
Cases.— Lawrence v. Dana,United Stat s District Court, District of Mass.,be 
fore Clifford and Lowell, JJ. [2 Am. L. T. Rep. (W\S.) 402.] 1. A. gratuitously 
prepared for B., certain notes to two editions of a book the copyright of which 
B. owned, The notes were copyrighted by B.; but it was agreed that in any 
subsequent edition of the book, B. would make no use of the notes prepared 
by A., and copyrighted as aforesaid. B. procured a subsequent edition of the 
book to be published with notes by C., which were alleged to infringe the 
notes of A. Upon suit by A., it was ruled that the publication of the edition 
. with notes by C., the same being an infrigement as charged, was a violation 
of A.’s rights in the premises. 2, Where literary matter is prepared gratuit- 
eusly for another, and a copyright obtained by the person for whom the ser- 
vice has been performed, such copyright is valid, notwithstanding the absence 
of a written agreement by the person who prepared the matter. 3. It is not 
necessary that ina second or subsequent edition of a ‘book, the notice of 
copyright prescribed by statute should specify the date of the original 
copyright, in addition to the date of the subsequent one. 4. What constitutes 
the infringement of a copyright in annotation or notes. The rule of compar- 
ison and coincidence of errors and citations expounded. Abridgement de- 
fined and distinguished. 5. Where the editor of a second or subsequent ed- 
ition of an annotated work, makes notes which may be separated and distin- 
guished from those contained in the original, he is entitled to a copyright for 
them ; but if they are so connected with the original that they can not be sep- 
arated, they infringe the original. 6, The proper equity practice in copyright 
cases, is to refer them to a master for examination and report. The reference 
should be made even where the infringement has been established upon the 
hearing. An injunction should be granted without reference only where the 
infringement can be readily ascertained. 








: Legal News and Notes. 


—IN Nevada the law imposing a tax of $400 every three months on every 
gambling place, has been sustained by a supreme court decision, The effect, 
it is anticipated, will be to close the small hells and extend the business of the 
large ones.—[Moderly Daily. 


—IT is stated that when Andrew Johnson was governor of Tennessee, the 
chief justice of that state was an ex-blacksmith? The governor, by way ofa 
compliment, made with his own hands a vest for the chief justice, while the 
latter in return made a shovel and a pair of tongs, which he presented to the 
governor. 





—OH !—The Law Times says: ‘‘ Many members of the House of Com- 
mons mike it a practice when referring to solicitors who are members of the 
house, to speak of them as ‘the honorable member,’ and not as ‘ the honor- 
able and learned member.’ The very best of lawyers are the men with what 
® called a judicial mind, men familiar with the /ex non scripta, with statute 
law, and with case law, and weighed in the balance, it is idle to suppose that 
there are not many solicitors in these days who can hold their own against the 
best lawyers in the House of Commons ; under all circumstances we feel it 
will best become the House of Commons to make short work of such a refined 
distinction, by demolishing it altogether. The fact is‘ classes of society’ are 
the curse of the country ; if a man isa solicitor he must not be called ‘ learned ;’ 
if a volunteer officer, he must not be called ‘ gallant.’ Such narrow views are 
unworthy of a great nation.” 


—PUNISHMENT FOR FALSIFICATION OF ACCOUNTS.—A British statute 
enacted on the 29th of June last, and which should be cited as 38 and 39 
Vict. cap. 24, enacts ‘‘ That if any clerk, officer or servant, or any person em- 
ployed or acting in the capacity of a clerk, officer or servant, shall wilfully 
and with intent to defraud, destroy, alter, mutilate, or falsify any book, paper, 
writing, valuable security, or account which belongs to, or is in the possession 
of his employer, or has been received by him for, or on behalf of his em- 
ployer, or shall wilfully and with intent to defraud, make or concur in mak- 
ing any false entry in, or omit or alter, or concur in omitting or altering any 
material particular form, or in any such book, or any document or account, 
then in every such case the person so offending shall be guilty of a misde- 
meanor, and be liable to be kept in penal servitude for a term not exceeding 
seven years, or to be imprisoned with or without hard labor, for any term not 
exceeding two years.” 


—THE WILLS OF GREAT LAw-MAKERS.—The fact that the wills of two 
Lord-Chancellors, within as many years, should have occasioned grave diffi- 
culty, is not a little remarkable. Lord Westbury’s will, carefully prepared by 
himself, was said to be exceedingly hard to construe by the Master of the 
Rolls. In the case of Lord St. Leonards, the difficulty is still more grave. 
His will, written ‘‘ in his own handwriting, on five or six sheets of old quarto 
white letter-paper,’’ !:as been lost, and the advertisement declares that it has 
been “‘ lost since August, 1873.'’ Unless the document is forthcoming, the 
presumption of law may possibly be in such a case, that the testator destroyed 
this will axzimo revocandi, and serious results to his family may be the conse- 
quence. It is curious how often the wills of eminent lawyers have occasioned 
litigation. Lord Chief Justice Saunders appears to have made a speculative 
devise, upon the validity of which his executors—Maynard, Holt and Pollex- 
fen, all great lawyers—were divided in opinion. The wills of Lord Ch ief 
Justice Holt and Mr, Serjeant Maynard were the subject of chancery pro- 
ceedings. So was the will of Chief Baron Thomson. Mr. Serjeant Hill’s 
will was “‘ so singularly confused, that, but for the respect due to the very 
jearned serjeant, it might not unreasonably have been held void for uncer- 
tainity."" The will of Sir Samuel Romilly was inartificially drawn. The will 
of Mr. Bradley, the celeorated conveyancer, was set aside by Lord Thurlow 
for uncertainty, ‘‘and a late learned master in chancery directed the pro- 
ceeds of his estate to be invested in Consoils in his own name,’’—[ Padi Mail 
Gazette. 


—THE Financier thus discribes the acts which have been lately passed by the 
legislatures of Illinois, Missouri and Kansas, with regard to the registration of 
bonds: ‘‘ The registration laws of Illinois, Kansas and Missouri were published 
in full by us January 18,1873. The essential principle of the system is the 
same in each, namely : that the state shall levy and collect, together with the as- 
sessment for state purposes, a sufficient tax to pay interest on the bonds and 
provide a sinking fund for the principal, but that the state shall be simply the 
custodian of the funds, and in no manner liable otherwise than as a custodian 
and trustee. The state is therefore not a guarantor, for if it were (as the 
United States is of national bank notes), it would be obliged to meet the regis- 
tered obligations as it meets its own, and te bear itself all the risks or injuries 
arising from non-payment or delay. Its position may be fairly paraphrased by 
saying that it undertakes, like a bank, to pay notes whenever it is in funds 
rom the maker, but to go further than the bank and use certain designated 
machinery to make the debtor pay ; or that what it undertakes is not to pay 
itself but to make the debtor pay. This is one step in the direction of guar- 
anty; a further one has been taken by the United States in respect to the 
District of Columbia 3.65’s, in promising explicitly ‘‘ by levying such taxes 
as will do so,” to provide the revenues necessary for the bonds; this stops 
only short of the final step, unqualified endorsement. The state of Illinois: 
therefore, will not put itself, as to the bondholder, in the position of the in- 
debted municipality in case the latter fails to made good its promise; there 
have been cases of default—some of them by reason of friction and delays in 
the tax-collecting machinery—but generally the law has worked well and has 
been justified,” 
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